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PREFACE 

TO THE SECOND EDITION. 



In this Edition the original plan of the work has 
been adhered to, and alteration has been made in the 
text only where it seemed really necessary. One 
hundred and fifty-six additional cases have been 
included; the provisions of the Merchant Shipping 
Act, 1894, relating to salvage have been substi- 
tuted for the earlier statutory provisions which 
that Act consolidated ; and the Index has been 
re-written. The usefulness of the book has been, 
it is hoped, further increased by the addition of 
the new matter contained in the three Appendices. 
Appendix A. contains particulars of some recent 
salvage cases in which the salvage services chiefly 
consisted of towing disabled vessels — ^now the most 
common subject of salvage claims. Appendix B. 
contains the provisions of the International Con- 
vention for the Unification of the Law of Salvage, 
which was adopted at a Diplomatic Conference held 
at Brussels in October, 1905, and now only awaits the 
legislative sanction of the contracting States. It is 
satisfactory to note that the Convention, except in a 
few unimportant particulars, is practically identical 
with the law of salvage as it is administered in the 
Courts of this country. Appendix C. consists of 
forms of Lloyd's salvage agreements. 
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The Editor desires to acknowledge with thanks the 
courtesy of the authorities of the Admiralty and the 
Board of Trade respectively for supplying him with 
copies of the official "Coastguard Instructions'' (1904) 
and the " Instructions to Receivers of Wreck and 
other Officers" (1895). 

A. R. KENNEDY. 

25, LoBD Stbeet, Liybrfool, 
March, 1907. 



PREFACE 

TO THE FIRST EDITION. 



In the pages of this Treatise will be found an attempt to 
present oonoisely and in a connected form an accurate view of 
the Law of Civil Salvage, as it is administered in the Superior 
Courts of this country. 

Matters which are matters purely of practice or official 
procedure, or which relate only to the jurisdiction of the 
Inferior Courts in Salvage, are not within the scope of the 
work. 

The plan which I have followed will appear, I trust, with 
sufficient clearness from the Table of Contents, which is prefixed 
to the body of the text, and from the detailed Tables, which are 
prefixed to the several chapters. It may, however, be shortly 
stated to be as follows : — The first chapter deals with Salvage 
generally, its nature and origin, and the treatment of it in the 
Court of Admiralty and in the Courts of Common Law ; the 
second chapter, with the elements necessary to constitute a 
Salvage Service ; the third, fourth, and fifth chapters, with the 
subjects to which, the persons by whom, and the ways in which, 
a Salvage Service may be rendered ; the sixth, seventh, and 
eighth chapters, with the Reward, its amoxmt, its apportion- 
ment, and the assessment of the contribution to be made to it 
by the salved interests ; and the ninth and last chapter, with 
Agreements, (a) fixing the amount of the Eeward, (b) settling 
the distribution of it amongst several salvors. 

There are only two points in the working out of this plan to 
which I desire very briefly to refer. 

In the first place, so far as this has been compatible with the 
conciseness at which I have also aimed, I have sought to add to 
the interest of the book and also to its practical utility by 
saving the reader from that need of constant reference to 
Eeports (often not immediately accessible) which must exist if 
a writer confines himself to stating his own conclusions at law 
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and appending a list of the authorities which he deems to bear 
in any way upon those conclusions. With this view, I have 
largely quoted the actual words of those judgments which seem 
to establish any important point of law or of legal principle ; 
and, in regard to the chief eases which are cited in the text, 
either as authorities or as examples, I have extracted from the 
Reports and set out, wherever it was not manifestly needless to 
do BO, so much of the facts of each as is material to the point 
upon which the reference to the case is made. 

In the next place, as I have myself often felt in reading law 
books the want of the addition of dates to the oases which are 
cited, I have appended to the Table of Cases a dated Table of 
all the Reports which are mentioned either in the text and 
notes, or in the Table of Cases ; and wherever the date of a case 
has appeared to me to be, for any reason, of special value, I 
have stated it in the text itself. 

Although no pains have been spared to ensure the accuracy 
and completeness of the work, I dare not hope that errors and 
omissions have been avoided, and I shall be grateful to those 
who- will kindly take the trouble to communicate with me 
respecting any which they may happen to discover. 

I am greatly indebted to my friend Mr. Theobald Mathew, 
of Lincoln's Inn, for his kindness in undertaking the principal 
portion of the work of preparing the Index, and to other 
friends, and especially to Mr. T. G. Carver, of Lincoln's Inn, 
for valuable suggestions. I have also to acknowledge with 
thanks the courtesy of the authorities of the Admiralty and the 
Board of Trade respectively in permitting me to make use of 
the o£5cial " Instructions for the Coastguard Service " (1887) 
and the " Instructions to Receivers of Wreck and other 
Officers," of the same year. 



W. R. K. 



2, Gabdsh Goubt, The Tbkflb, 
July, 1891. 
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THE LAW OP CIVIL SALVAGE. 



CHAPTER L 



OF SALVAGE GENERALLY, AND OP THE SALVOR's REMEDIES. 

1. The Nature of Salvage, 

2. Its Origin and governing Principles. 

3. Its Treatment in the Court of Admiralty. 

4. Its Treatment in the Courts of Common Late, 



In regard to the preservation of life and property at sea, the Meaning of 
word ' salvage ' is used indifferently in legal parlance to denote 
the salvor's service and the salvor's reward {a). It wcus also 
employed in former times to signify the property saved ; but 
this application of the word now exists only in relation to 
questions of insurance. 

The Court of Admiralty, which under the present system of Two kinds 

of8al?age. 

judicature has become merely one part of the Probate, Divorce 
and Admiralty Division of the High Court of Justice, but 
which is still most conveniently referred to under its ancient 
title, recognises two kinds of salvage, viz., military salvage and 

{a) ''Thisoompenaation Ib known by of some portion of the speoifio articles 

the name of salvage, and at present is saved or recovered " : Abbott, Law of 

oommonly made by payment in money ; Merchant Ships and Seamen, 14th ed. 

bat in the infancy of conmieroe was p. 960. 
more frequently made by the delivery 

K. » 



OP SALVAGE GKNERALLY. 



Chapter I. oivil salvage. Military salvage is such a servioe as may jbeoome 
the ground of a demcuid for reward in the Court as a prize court, 
and consists in the rescue of property from the enemy in time 
of war. Civil salvage is such a service as may become the 
ground of a demand for reward in the Court on the civil side of 
its jurisdiction, and consists in the preservation of life or pro- 
perty from some of the manifold dangers which are at all times 
incident to the navigation ot the sea (6). It is with civil 
salvage only that this treatise is concerned. 



Description of A salvage Service, in the view of the Court of Admiralty, 

a salvage 

service. may be described, sufficiently for practical purposes (c), as a 

servioe (cF) which saves or helps to save maritime property — 
a vessel, its apparel, cargo, or wreck — or lives of persons 
belonging to any vessel, when in danger, either at sea or on 
the shore of the sea, or in tidal waters, or on the shore of tidal 
waters, if and so far as the rendering of such service is 
voluntary, and attributable neither to legal obligation, nor 
to the interest of self-preservation, nor to the stress of 
official duty. 



Confined to 

maritime 

property. 



Only maritime property— that is, a vessel, its apparel, cargo, 
or wreck {e) — can become the subject of salvage. The saving 
of other kinds of property, such as a floating diy dock (/), a 
raft of timber (^), or a buoy (A), does not give rise to any right 
to salvage reward. The law on this point has been clearly 
laid down by the judgments in the Court of Appeal and the 
House of Lords in The Gas-Float Whitton^ No, 2 {h). In that 



(b) Edwards, Treatise on the Juris- 
diction of the High Court of Admi- 
ralty (1847), pp. 184, 185. 

(e) Salvage is due to those who catch 
'royal' fish off the British coast. 
See The King v. The Lord Warden of 
the Cinque Forte, 2 Hagg. 438. 

(d) As to various kinds of salvage 
service, see below, Ch. V. p. 123. 

{e) As to what may be included 



witiiin this description, see below, 
Ch. m. pp. 64—62. 

(/) Cope V. VaUtte Dry Lock Co., 
119 U. S. Rep. 625. 

{jsD Nicholson v. Chapman, 2 H. Bl. 
254 ; A Raft of Timber, 2 W. Rob. 
251 ; Falmer v. Bouse, 3 H. & N. 505. 

(A) The Gas- Float Whiiton, No, 2, 

(1896) P. 301 ; (C. A.), (1896) P. 42 ; 

(1897) A. C. 337. 
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case salvage reward was claiixied for seryioes rendered in saving 
a gas-float which was adrift. The Court of Appeal (Lord 
Esher, M. E., Eay and Lopes, L. JJ.), reversing the decision of 
the Divisional Court of Admiralty (Sir P. Jeune and Bruce, J.), 
held that the gas-float, not being a ship or part of a ship or of 
her apparel or cargo or the wreck of them, was not a subject- 
matter in respect of which a salvage claim could be maintained 
in the High Court of Admiralty. Lord Esher, delivering the 
judgment of the Court of Appeal, after an exhaustive review of 
the Admiralty common law and statute law and some American 
deoisioxis (t) bearing upon the subject, came to the conclusion 
^^that by the common or original law of the High Court 
of Admiralty the only subjects in respect of the saving of 
which salvage reward could be entertained in the Admiralty 
Court were ship, her apparel and cargo, including flotsam, 
jetsam, and lagan, and the wreck of these and freight; 
and that the only subject added by statute is life salvage " (A;). 
And this view was upheld on appeal in the House of Lords 
(Lords Herschell, Watson, Macnaghten, and Morris) (/). 



Chapter I. 



Li the case of the salvage of property upon the high seas, the Early zeoog- 

nition of 



right of the salvor to reward has been recognised by the rights of 
English maritime law — ^the law, that is, which is administered perty^i 
in the Admiralty Court of England (m) — from ancient times. ^^ *®*®' 



BaLvor of pro 
in the 



(i) There is eome conflict of opinion 
in America as to claims for salvage 
services in rescoing goods lost at sea 
and found floating on the surface or 
oast upon the shore. "When they 
have helonged to a ship or vessel as 
part of its famitore or cargo, they 
dearly come under the head of wreck, 
flotsam, jetsam, lagan, or derelict, and 
salvage may be claimed upon them. 
But when they have no connection 
with a ship or vessel, some authorities 
are against the daim, and others are 
in favour of it." Per Bradley, J., 
Cope V. Valette Dry Doeh Co, (1887), 
119 U. S. Bep. 625. For instances 



of authorities in favour of the claim, 
see Mtmiz v. A Baft of TtmheTy 15 Fed. 
Bep. 655, 557; A JRaft of Spars, 1 
Abbott's Adm. 291 ; 50,000 Feet of 
Timber, 2 Lowell's Judgments, 64 ; 
BijwaUr v. A Baft of Files, 42 Fed. 
Bep. 917 (approved in Whitmire 
V. Cobb (1898), 88 Fed. Bep. 91). 
For instances contra, see Tome v. 
Four Cribs of JLwnber, Taney's Judg- 
ments, 533 ; Cope v. Valette Dry Dock 
Co., ubi sup, 

(A) (1896) P. 42, at p. 63. 

(I) (1897) A. 0. 837. 

(m) See per Brett, If. B., TliS 
Oastano and Maria, 7 P. D. 137, at 
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Chapter I. 



^' It is what the law oallfl jus liquidissimumy the dearest general 
right" (n). On the other hand, the jurisdiction of the Court 
of Admiralty to decree salvage reward for the saving of pro- 
perty within the body of a county, and its jurisdiction to reward 
a salvor, or set of salvors, whose efforts have saved human life 
only, and have not also saved property, are alike the creatures of 
modem statute (o). 



Independent 
of oontract. 



Whilst the Court of Admiralty is not precluded from enter- 
taining a salvage claim because the nature of the service or the 
amount of its reward has been fixed by agreement, the right 
of the salvor is, essentially, independent of contract (p). It is 
enough that the services in respect of which he claims reward 
have been rendered at a time when the property to which they 
have been rendered is so circumstanced that a prudent owner 
would. accept them (7). So, in The Vandyck{r)^ where two 
vessels were in collision in the Mersey, and a tug rendered 
service to one without a request from or engagement by the 
other, and the latter was thus rescued from a position of great 
danger, such service being a direct benefit to both vessels, the 
tug was held entitled to salvage reward from both. In Tlie 
Emilie Galline («), where two tugs which were in attendance upon 
the steamship Oorjistan towed her away from a position in 
which she was endangering the barque Emilie Galline^ Bucknill, 
J., said : " The question I have to ask myself here is : would the 
master of the Emilie Oalline^ as a reasonably prudent man, if he 
had been asked by the tugs. Huntsman and Stephen Qray^ or 



p. 143 : *^ It is not the ordinary muni- 
cipal law of the country, but it is 
the law which the English Court of 
Admiralty, either by Act of Parlia- 
ment or by reiterated decisions and 
traditions and principles, has adopted 
as the English maritime law." 

(fi) Per Lord Stowell, Th9 Waterloo^ 
2 Dods. 433, at p. 435. 

(o) See these matters considered 
below, Ch. III. pp. 50—64. 

{p) See Th$ Hestia, (1895) P. 193, 
at p. 199. 

(q) TheVandyekt7V,'D.i2; (O.A.) 
6 Asp. M. L. 0. 17 ; The L^ffnfy ^ Asp. 



M. L. C. 255, where a person rendered 
services in the nature of salvage to a 
vessel which at the time he believed to 
be his own ; The Augutte Legembre^ 
(1902) P. 123, where the master of 
the salved vessel declined the salvage 
services but took no steps to prevent 
the performance of them ; The Emilie 
Galline, (1903) P. 106; The Fort 
Caledonia and The Anna^ (1903) P. 
184. In the last two cases the claim 
was rejected. Of. also The H, M, 
Hayee, Lush. 356. 

(r) UH sup, 

{») Uhieup, 



ITS HISTOEY. ^ 

one of them, whether they should free the steamer from the Ciiapteri. 
barque, have said * yes ' or * no ' P . . . In the circimistanoes, is 
it more reasonable to come to the conclusion that the master 
would have said, ' Let them tow her clear, they are in attendance 
upon her ; let them do it ; here I am aground ' P or is it more 
reasonable to suppose that, if asked the question, he would have 
said, * Tes, tow away, and you shall be entitled to a salvage 
award hereafter from me ' ? " (t) 

" The jurisdiction which the Court exercises in salvage cases," 
said Sir James Hannen in Five Steel Barges {u)y "is of a 
peculiarly equitable character. The right to salvage may arise 
out of an actual contract ; but it does not necessarily do so. It 
is a presumption of law arising out of the fact that property has 
been saved that the owner of the property who has had the 
benefit of it should make remimeration to those who have 
conferred the benefit upoh him, notwithstanding that he has 
not entered into any contract on the subject. I think that 
proposition equally applies to a man who has had a benefit 
arising out of the saving of the properly." 

The origin of the salvor's right, according to the judgment Derived from 
of Sir Christopher Robinson, is to be found in the. doctrine of 
the Eoman law, which gave to one who preserved or improved 
the property of another without his request, and even without 
his knowledge, a title to compensation from the owner of the 
property which had thus been benefited. Speaking, in the case 
of The Calypso (t;), of both military and civil salvage, that learned 
judge said (x) : 

" It vdll be found, I think, that both these forms of salvage 
resolve themselves into the equity of rewarding spontaneous 
services, rendered in the protection of the lives and property of 
others. This is a general principle of equity, and it was con- 
sidered as giving a cause of action in the Boman law; and 
from that source it was adopted by jurisdictions of this nature 



(0 (1903) P. 106, at p. 112. at p. 199 ; and per Sir F. Jeane, The 

(tt) 15 P. D. 142, at p. 146. Cf. Cargo ex Fori Tietor, (1901) P. 243, at 

also per Wightman, J., Lipwn v. pp. 247, 249. 

Harrison^ 2 W. R. 10, at p. 11 ; per (p) 2 Hagg. 209. 

Brace, J., The Beetia, (1896) P. 193, {x) Ibid, at p. 217, 



6 OF SALVAGE GENERALLY. 

Chapter I. in the different oountries of Europe. This is the account which 
Sir William Wiseman, who was judge of this Court, gives of 
the origin of salvage. Eef erring to the title in the Digest {y)y 
he says (z) : * Upon the equity hereof is that proeeeding in 
the Admiralty Court clearly justified, whereby, if a ship, being 
set upon by pirates or by enemies, shall be rescued by another 
ship seasonably coming to her rescue, it charges the ship that is 
thus redeemed with salvage money to the other that did so 
endanger herseU to preserve her; that recompense being but 
in lieu of all damages thereby sustained, and for future en- 
couragement to others to fight in the defence of those that they 
see assailed.' Considering all salvage, therefore, to be founded 
on the equity of remunerating private and individual services, 
a Court of justice should be cautious not to treat it on any other 
principle." 

DifPerenoe There can be little question as to the importance which, in 

nutHtifM and ^^ genesis of the law of salvage, attaches to this doctrine of 
TO^d to ^ "^ *'^® Roman law, that compensation for services rendered sponta- 
Baivago. neously and not imder any contract may be required from him 

who has been benefited by them. The adoption of the doctrine 
in the maritime law marks, indeed, an interesting point of 
difference between that and the common law, which was 
noticed by Bowen, L. J., in his judgment in the case of 
Falcke v. The Scottish Imperial Insurance Co. (a) : " The general 
principle is, beyond all question, that work and labour done or 
expended by one man to preserve or to benefit the property of 
another do not according to English law create any lien upon 
the property saved or benefited, nor even, if standing alone, 
create any obligation to repay the expenditure. Liabilities are 
not to be forced upon people behind their backs any more than 
you can confer a benefit upon a man against his will. 

^^ There is an exception to this proposition in the maritime 
law. . . . With regard to salvage, general average, and con- 
tribution, the maritime law differs from the common law. That 



(y) Dig. L. iii. tit. 5| Ik negotiis also, per Eyre, 0. J., NichoUm v. 

gestis. Chapman, 2 H. Bl. 253, at p. 257 ; 

(z) Law of Laws, p. 90. and per Lord Blackburn, Aiteheton ▼. 

{a) 34 Ch. D. 234, at p. 248. See Zohre, 4 App. Gas. 755, at p. 760. 



«PB 



ITS HISTORY. 

has been so from the time of the Soman law downwards. The Chapter i. 



maritime law, for the purposes of publio policy, and for the 
advantage of trade, imposes in these cases a liability upon the 
thing saved — a liability which is a special consequence arising 
out of the character of mercantile enterprise, the nature of sea . 
perils, and the fact that the thing saved was saved under great 
stress and exceptional circumstances. No similar doctrine ap- 
plies to things lost upon land, nor to anything, except ships or 
goods in peril at sea" (a). The same point is commented on 
by Marshall, C. J., in the old American case of Mason v. Ship 
Blaireau (J) : 

'* If the property of an individual on land be exposed to the 
greatest peril, and be saved by the voluntary exertions of any 
person whatever ; if valuable goods be rescued from a house in 
£lames, at the imminent hazard of life, by the salvor, no re- 
mimeration in the shape of salvage is allowed. The act is 
highly meritorious, and the service is as great as if rendered at 
sea, yet the claim for salvage could not perhaps be supported. 
It is certainly not made. Let precisely the same service, at 
precisely the same hazard, be rendered at sea, and a very ample 
reward will be bestowed in the Courts of justice." 

But the law of salvage, as it now exists, is not wholly refer- Other element 
able to the doctrine of the Eoman law. Both Bowen, L. J., in adyantage. 
the passage cited above from Falcke v. The Scottish Imperial lit' 
surance Co,y and Marshall, 0. J., in the portion of his judgment 
in Mason v. Ship Blaireau which follows that which has been 
quoted, recognise the presence in the law of salvage of an ele- 
ment of influence for which that doctrine by itself would not 
account. Salvage, in the Court of Admiralty, is more than a 
question of private right. It stands upon a broader basis than 
^' the equity of remunerating private and individual services." 
'^ It is," as Mr. Justice Story has observed (c), ^^ a mixed question 
of private right and public policy." The reward is assessed by 



(a) Faleke y. The SeoUish Imperial 4 App. Gas. 755, at p. 760. 

Insurance Co., 34 Ch. D. 234, at p. 248. (b) 2 Cranoh, 239, at p. 265 (U. S. 

See also, per Eyre, 0. J., Niehilton y. Supreme Court), 1804. 

Chapman, 2 H. 61. 253, at p. 257 ; and {e) Cited by Dr. Lushington, The 

per Lord Blackbaro, Aiicheton y. Lohre, Albion, Lush. 284 . 
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the Court, neither, as a oompensation merely *pro opere et lahore^ 
nor aooording to the measure of direct benefit conferred bj the 
particular scdvage service upon the shipowner and the cargo- 
owner, who are chargeable with the payment of the reward. 
Indeed, in the case of clainis for the saving of life — the preser- 
vation of passengers or crew — ^the owners of ship and cargo 
often pay for that from which they have received no benefit at 
all. They are made to do so, because public policy and 
the interests of humanity and commerce require that they 
should. "Salvage is not governed by the ordinary rules 
which prevail in mercantile transactions on shore. Salvage 
is governed by a due regard to benefit received, combined 
with a just regard for the general interest of ships and marine 
commerce" [d). 



The salvor's 
remedieB. 



The machinery of the Court of Admiralty secures to the 
salvor, in a very ample way, the power of enforcing his rights. 
By the maritime law he has a lien, or privileged claim, upon 
the salved property. The lien extends to ship and cargo, and 
also to freight, when freight has been saved (e). It accrues 
immediately upon the performance of the salvage services (/), 
and it is not impaired by any change in the property in, or the 
possession of, the res. It takes precedence of all liens 
previously attaching to the rea, though it will be postponed in 
favour of a lien for subsequent damage or for subsequent 
salvage (^). And it can be rendered unavailing only by the 
laches oE the salvor himself (/^). The Court of Admiralty 
renders this lien effectual for the salvor's benefit by a procedure 
in rem^ whereby the salved property is arrested and may be sold. 



(d) Per Dr. Lushington, The Fusx- 
lier, Br. & Lnsh. 841, at p. 347 ; of. 
to the same effect, per Lord Stowell, 
The Sarah, I C. Bob. 313 ; per Sir J. 
Nicholl, The Hector, 3 Hagg. 90, at 
p. 95. 

(e) The Weetminster, 1 W. Rob. 229 ; 
The Charlotte JFylie, 2 W. Bob. 495. 

(/} In the case of mere towage there 
is no maritime lien. Wettrup y. The 
Great Yarmouth Carrying Co, Limited^ 
43 Ch. D. 24lt 



{g) The Veritae, (1901) P. 304. 
Whether it takes priority of wages 
earned afterwards, qu. See The Sabina, 
7 Jnr. 182 ; The Bdina, 4 W. B. 91. 

(A) See, in regard to salvage, The 
JRoyal Areh, Swab. 269, 285; as to 
laches g^eneraUj, The Bold Buoeleuch, 

7 Moore, P. C. 285 ; The Europa, Br. 
& L. (P. C.) 89 ; The Charlee AmeUa, 
L. B. 2 A. & E. 330 ; The Fairport, 

8 P. D. 48; The Kong Magnus, (1891) 
P. 223, 



THE £EM£DI£S OK THE SALVOR IN ADMIRALTY. 



should it become necessary, in order to satisfy the salvor's Ohtpter I. 
claim (i). 



Seeing that the salvor is so fully protected, and that his Retention of 
position does not require to be fortified by the retention of the salTor need- 
salved property (A-), the Court of Admiralty generally views ^^fore 
with disfavour any attempt on his part to exclude the owner or generally 

•^ * * ^ disapproyed 

the owner's agents and servants from the possession or control by Court of 
of it. In the case of a * derelict ' (/), according to the judgment ^' 

of the Privy Council in Cossman v. West (m), the salvor who 
first takes possession has not only a maritime lien for salvage 
services, but also the entire and absolute possession of the vessel, 
with which no one can interfere, except in the case of manifest 
incompetence, and he is not bound to give it up until he has 
been remunerated for the salvage services. But in all cases Exception in 
other than those of vessels strictly 'derelict,' unless the salvor uot* consi- 
can prove that a surrender of the salved property would mean ^'^• 
the loss of the security for his reward (n), or that he was 
justified by peculiar circumstances (o), any attempt on his part 
to retain possession or control as against the owner or his 
representatives, may be treated by the Court as a ground for 
depriving the salvor of costs (jp), or for reducing the reward (g), 
or, in an aggravated case, for not giving any reward (r). Even 
in the case of ' derelict,' it is not the duty of the salvor under 



(i) See per Lord Eaher, H. R., I^ 
Cella^ (0. A.) 13 P. D. 82, at p. 86. 
Ab to the nature of the prooeeding in 
renif see the jadg^ment of the G. A., 
The Parlement Beige, 6 P. D. 177, at 
pp. 217, 218. A judgment in rem in 
a salyage action is not conoloaive as to 
the groimds upon whioh the judgment 
prooeeded. Henoe an underwriter is 
not estopped thereby from proving 
that there was, in fact, no peril of 
the sea or other occasion for salvage 
services. BaUantyne v. Maekinnon, 
(1896) 2 Q. B. 465. 

(k) Of. per Lord Stowell, The JElva- 
nora Charhtta, 1 Hagg. 156. 

(/) As to the meaning of * derelict,' 
see below, Gh. III. p. 61. 

(m) 13 App. Cas. 160, at p. 181 ; 



cf . also The Champion, Br. & L. 69, at 
p. 71 ; The Gertrude, 30 L. J. Adm. 
130. 

(») This is the foundation upon 
which salvors are at any time allowed 
to retain possession. See per Dr. 
Lushington, The Olaagow Packet, 2 W. 
Bob. 306, at pp. 312, 313. 

(o) As in The Orbona, I Spinks, E. 
& A. 161, 165 ; The BUte, W. N. (1899) 
54. See also per Sir J. Hannen, The 
Pinnae, 6 Asp. M. L. C. 313, 314. 

(p) The Pinnae, ubi sup. 

{q) The Danizie Packet, 3 Hagg. 383 ; 
The Glasgow Packet, 2 W. Bob. 306. 

(r) The Champion, Br. & L. 69 ; The 
Barefoot, 14 Jur. 841 ; The Capella, 
(1892) P. 70. 
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Chapter I. all circumstanoes to retain exclusive poBsession. In The Lady 
Wdrslet/{8)y which was such a case, Dr. Lushington observed: 
^' Mr. Thompson [the salvor] retained possession of the vessely 
and, under the circumstances, I am of opinion that he had no 
right to do so. It is perfectly true that it is laid down by some 
authorities that there is a right to possession in salvors ; but it 
is a defence never received by this Court without just considera- 
tion. I cannot conceive that there could be any rule more 
mischievous to commercial contracts at large, and to the 
property salved, than that it should be held that, under what- 
ever circumstances, it was the duty of the salvors to retain the 
property." 

By the Merchant Shipping Act, 1894, provision is made for 
the delivery to the Eeceiver of Wreck of all wreck found or 
taken possession of within the United Kingdom by any one but 
the owner, and of all cargo or other articles washed ashore, or 
otherwise lost or taken from any vessel stranded or in distress 
at any place on or near the coasts of the United Kingdom, or 
any tidal water within the United Kingdom, and for his 
custody of all property in respect of which salvage is due under 
that Act until process of a competent Court has been issued for 
its detention, or payment of salvage has been made, or has been 
adequately secured (^). There is also provision in the same 
Act (s. 564) for the abandonment by the salvor of his 
lien upon obtaining a written agreement as there prescribed 
which shall bind the salved property and its respective* 
owners for the payment of such salvage as shall be adjudged 
to be due. 

Haritime lien It is not known when the Court of Admiralty first recognised 

—1 ongm. ^ maritime lien in favour of the salvor. One can only say that 

the doctrine of an implied or tacit hypothecation, upon which 

the maritime lien both for salvage (u) and for seamen's wages (r) 



{$) 2 Spinks, E. & A. 253, at p. 255. term < wreck/ see below, Gh. III. 

The salvage claim was in this case p. 60. 

dismifiSed without costs. / \ a m. m -nr a 0-arjit 

(0 67 & 68 Vict. c. 60, ss. 518, 519, ^ ' * 

552. See The Tulham, (1898) P. 106 ; (r) See WelU v. Osmofid^ 6 Mod. 238 ; 

(C. A.)i (1899) P. 251. As to the 2 Ld. Raym. 1044. 
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seems to rest, was probably a later outgrowth of the practice of cmpter I. 
arrest, and originated in the desire to find for the use of tiiat 
process in those cases an explanation analogous to that which 
was afforded in bottomry (x) by an actual hypothecation (y). 



The history of the process itseH is far from clear. The The procedure 
course of Admiralty procedure, shown by Gierke's "Praxis 
Supremee Curise Admiralitatis " (s), which, though written 
much earlier, was first published in London in the year 1667, 
and is said to have been deBoribed by Lord Hardwioke as a 
work of undoubted credit, is an arrest of the person (a) of the 
defendant under a warrant or mandate of the judge, and his 
subsequent release upon his finding security sufficient to satisfy 
the amount of the suitor's claim. A procedure in rem id men* 
tioned only in the case of a defendant absconding or being out 
of the realm. The plaintiff might then proceed by attachment 
against the defendant's ship or goods within the Admiralty 
jurisdiction ; and if several creditors had sued out warrants of 
attachment against the property, their claims had priority, not 
as maritime liens, but according to the dates of the institution 
of their respective suits, or the dates of the execution of their 
respective warrants of attachment (b). One might be led by 
this evidence to conjecture that the Court of Admiralty, having 
drawn from the Boman law the equitable principle, according 
to which compensation was due to the salvor from the owner of 
the salved property, and having, in the first instance, employed 
a procedure in personaniy adopted, at a later time, the procedure 
in rem as a supplement to the earlier procedure which could not 
afford the salvor any remedy in this country, if the owner of 



(x) Bridgeman't Cdae, Hob. 11 ; 
Chrset v. Huaely, Comb. 135 ; Jwtin t. 
Bellamy 1 Salk. 34. 

(^) On maritime lien, see The Bold 
Bueeleuchy 7 Moore, P. G. 285; The 
Two BOem, L. B. 4 P. 0. 161, 169 ; 
The Seinrich BJot^iy 11 App. Gas. 270; 
The Sara, 14 App. Gaa. 209; l%e 
Yottng MeohaniCy 2 Gurtia (Amer.), 404 ; 
The Brig Nettor, 1 Simmer (Amer.), 
73 ; The J)ietaior, (1892) P. 804 ; 
The Ripm City, (1897) P. 22« ; Currie 
V. MeKnighty (1897) A. G. 97 ; The 



Veritat, (1901) P. 304. 

(«) Ed. 1829, pp. 2—11, tits. 1—5. 
The first pnblioation appears to have 
been in Dablin, 1666. And see per Sir 
F. Jemie, The JHetatWy (1892) P. 304, 
at p. 311 ^ seq,y and The Cargo ex Fort 
Vietor, (1901) P. 243, at pp. 248, 249. 

(a) ''The proceeding bj arrest of 
the person has now for many years 
been obsolete," per Dr. Lnshington, 
The Claray Swab. 1, at p. 3. 

{b) Praxis, tits. 28—44. 
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the salved property remained out of the JTiriBdictioii. It was 
to meet the possibility of a similar injufitiee, in the case of those 
who supply necessaries to foreign ships, that the Legislature, by 
the passing of the 3 & 4 Vict. c. 65, s. 6, provided a procedure 
in rem for the enforcement of their claims in this country (c). 

But the true view probably is that the earliest Admiralty 
procedure in all civil matters within its jurisdiction was an 
arrest of the property. There is evidence of its use in the first 
half of the seventeenth century (d). Later, in 1679, Saunders, 
C. J., observed, that " nothing was now more frequent than for 
the Admiralty to arrest ships lying in the river ; that it was 
done every day for mariners' wages and other maritime mat- 
ters " {e). In regard to salvage, the opinions of modem judges 
as to the antiquity of the procedure m rem are clear and 
emphatic. There is a dictum of Dr. Lushington in The 
Zephyrus (/), which was in substance repeated by him in The 
Fmiiier, and was quoted with approval by Brett, L. J., in T/ie 
Cargo ex Schiller (g), that " the jurisdiction of the Court in 
salvage cases is founded upon a proceeding against property 
which has been saved." A similar expression is to be found 
in the judgment of Sir John NichoU in The Rapid (h). 

There are, moreover, several considerations of probability 
which point to the same conclusion. In the first place, when, 
at a comparatively late date, the growth of conmierce called for 
the action of the Court of Admiralty in salvage, that Court 
would naturally follow the procedure which had been in use in 
the kindred case of * derelict' and other 'droits' of Admiralty (/), 



(c) *'The Act in question was passed 
with the express intention of remedj- 
ing the inoonTeniencetowhioh persons 
in the situation of the claimant in this 
suit (for necessaries supplied to a 
foreign ship) were subjected before the 
Act passed, in being compelled to pro- 
secute their claims against the owners 
in foreign courts.'* Per Dr. Lush* 
ing^n, The Alexander Zarscn, 1 W. 
Kob. 288, at p. 290. 

(rf) Orecntcay andBar1cer*8 Ciuf (1613), 
Godbolt, 260; ffarbyn v. Be^ry, The 
Thcmas and the John (1648), Harsden's 
Admiralty Cases, 1648—1840 ; Ed- 
wards' Treatise on the Jurisdiction of 



the High Court of Admiralty, p. 24. 
The first reported case referring to 
this procedure in salvage seems to be 
Tranter v. Watson f 6 Mod. 11, in the 
year 1703. 

(e) Sandys and the East India Co.^ 
Skinner, 91, at p. 93. 

(/) 1 W. Rob. 329, at p. 331. But 
see per Sir F. Jeune, The Dtetator, 
(1892) P. 304, at p. 311 t*^ teq, ; and 
The Cargo ex Fort J^tor, (1901) P. 
243, at pp. 248, 249. 

ig) 2 P. D. 145, at p. 149. 

(A) 3 Hagg. 419, at p. 422. 

(t) As to droits of Admiralty, Fce 
The King v. Forty- nine Casls of Brandy , 



THE REMEDIES OE* TllE SALVOR IN ADMIRALTY. 



13^ 



and which was in rem. In the second place, there was in early Chapter i. 
times a tendency in our law, in all legal matters connected 
with it, to personify the resy and especially if the res was a ship 
— * the most living of aU inanimate things.* Even now we see 
a trace of the tendency in the habitual use in collision cases of 
the terms *the innocent ship,' the * wrong-doing ship' (A*). 
Lastly, the great and obvious advantage to the claimant of 
salvage in having an immediate recourse to the salved property 
as a security for the satisfaction of his claim wherever, as is 
frequently the case, its owner is a person resident abroad, must 
from the first have operated in favour of the choice of a pro- 
cedure in rem. 



Whatever may have been the date and circumstances of its Theproceduie 
origin, the procedure in rem unquestionably is now the salvor's *''^''***^''^"*' 
usual and most effective remedy. But it is not his only remedy. 
The salvor possesses in the Court of Admiralty, concurrently 
with the right of action in rem^ at least a qualified and 
conditional right of action in personam, '^ Although salvage 
suits in the form of actions in personam/* said Sir Francis 
Jeune in The Elton^ " are comparatively rare, the Court of 
Admiralty always had jurisdiction ... to entertain such 
suits when at least there existed a corpus of property 
salved " (/). 

The assertion of such a right was noticed by Lord Stowell in 
the year 1799. In his judgment in The Two Friends (/»), he 
says: ^'I now come to a second position, that every person 
assisting in a rescue has a lien on the thing saved. He has, as 
it has been argued, an action in personam also ; but his first and 
his proper remedy is in rem ; and his having the one is no argu- 
ment against his title to the other." 



3 Hagrg. 267 ; The King y. Two Casks 
of Tallow^ ib. 294 ; Williains & Brace, 
Adm. Pr. 3rd ed. p. 185 ; and the 
artlole *< Admiralty Droits and Sal- 
yage/' by B.. U. Marsden, Law 
Quarterly Beview, vol. 15, pp. 353 
—366. 

{k) It would be hard to find a 
stronger iUustration of this tendency 
than the following passage : — '* The 
Theiia must have known her own 



power, and she adopted her own 
measures for the performance of the 
sendee which she yoluntarily under- 
took ; she was perfectly aware of the 
size, character, and condition of the 
yessel which she agreed to tow." — 
Sir B. Phillimore, The Thetis^ L. B. 
2 A. & £. 365, at p. 369. 

(0 (1891) P. 265, at p. 269. 
(m) 1 0. Bob. 271, at p. 277. 
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There are before the year 1854 several reported cases («) of 
the exercise of such a right by salvors of property, proceeding 
by monitioii; and, in reference to some of these cases, ita 
existence was noticed by Brett, L. J., in his judgment in The 
Cargo ex Schiller (o). In 1854 it was provided by the 17 & 18 
Vict. c. 78, s. 13, that "In all cases in which a party has a 
cause or right of action in the High Court of Admiralty of 
England against any ship, or freight, or goods or other effects 
whatever, it shall not be necessary to the institution of the suit 
for such person to sue out a warrant for the arrest thereof, 
but it shall be competent for him to proceed by way of 
monition, citing the owner or owners of such ship, freight, or 
goods or other effects to appear and defend the suit; and 
upon satisfactory proof being given that the said monition has 
been personally served upon such owner or owners, the said 
Court may proceed to hear and determine the suit, and may 
make such order in the premises as to it shall seem right." 
Now, by the Merchant Shipping Act, 1894 (/?), reward for 
salvage, whether of life or property, in cases under that Act, 
is expressly made payable by the owners of the vessel, cargo, 
apparel or wreck. 

Procedure in personam was given to the county courts having 
Admiralty jurisdiction by the 32 & 33 Vict. c. 51, s. 3. 

" I think it is perfectly dear on the authorities," said Sir 
James Hannen in Five Steel Barges (q), "that an action 
in personam lies against the owners of a vessel which has been 
saved, even though the property hq,s been transferred to others 
and the lien lost." 



(m) The Hope, 3 C. Bob. 215 ; The 
Trelaxoneyt «^* P* 216, n. ; The M*g 
Merriliee, 3 Hagg. 346 ; The Bapid, 3 
Hagg. 419. 

(o) 2 P. D. 146, at p. 149. See, for 
recent cases of procedure in personam 
in salvage, The Medina, 1 P. D. 272 ; 
2 P. D. 5 ; The JPrins Eeinrich, 13 
P. B. 31 ; in eaoli of which cases, 
howeyer, there was a salvage agree- 
ment ; live Steel Barges, 15 P. D. 142 ; 
The EWm, (1891) P. 265 ; The Cargo 
€X H>rt Victor, (1901) P. 243. In 
Scotland, the Ck>art of Session (the 



Lord President, the Right Hon. John 
Inglis, Lords Deas, Mnir, and Shand) 
in 1878 decided that an action in per- 
sonam was maintainable by salvors 
against the owners of the salved ship : 
Duncan v. Dundee, Perth, and Zondoft 
Shipping Co,, Sc. Sess. Cases, 4th Series, 
vol. 5, p. 742. 

(p) 57 ft 58 Vict. c. 60, ss. 544—546, 
consolidating the provisions of 17 & 18 
Vict. c. 104, 88. 458, 476 ; 24 Vict, 
c. 10, 8. 9 ; and 25 & 26 Vict. o. 63, 
6. 59. 

{q) 15 P. D. 142, at p. 146. 
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If suoh a procedure did not exist, the salvor would have no 
available remedy when, as sometimes happens, the salved pro- 
perty has never been brought within the jurisdiction of the 
Court, and the owner has got and kept it out of the reach 
of arrest. 



Ohaptnr I. 



At the same time, it is clearly settled that the liability of Rigtfc to eae 



tn penonam 



the owner of the re% to the salvor is, in the absence of some only a quali- 
speoial contract (r), only a qualified and limited liability. Umited right. 
*' There can be no claim for salvage services against a person : 
something must be saved to which the claim can attach'' («). 
No liability arises at all unless some property {t) or^ at all 
events, some interest in property (w) has been saved to the 
person whom it is sought to make responsible for the payment 
of salvage. The adherence of the Admiralty Court to this 
principle is well illustrated by the decision in The Chieftain (x). 
In that case a monition (by which ""proceedings in personam 
were then commenced) was moved for against the owners of 
the salved ship calling upon them to show cause why the 
salvage reward of 400/. agreed between the salvors and the 
master of the salved ship should not be paid; and the facts 
were that, at some time after the salvage services had been 
rendered, the ship had been lost. Dr. Lushington refused the 
application. '^ There seems to me," he said, ^^ the greatest 



(r) See per Sir B. Fhillimore, The 
Cargo ex Sarpedon, 3 P. D. 28, at 
p. 34 ; per Butt, J., The Prinz Hein- 
rich, 13P. D. 31, atp. 34. 

(«) Per Sir J. Hannen, The Annie, 
12 P. D. 50, at p. 51. 

(0 See per Sir B. PhiUimore, The 
Cargo ex Sarpedon, 3 P. D. 28, at p. 34. 
In that case, the owners of the cargo 
which was saved, having paid life 
salvage, sought to recover contri- 
bution from the owners of the ship, 
which was not saved. The claim was 
rejected on the ground that, as there 
was no res saved to the owners of ship, 
there was no ground of liability. And 
see per Lord Esher, M. K., The Renpor, 
8 P. D. 116, at p. 117; per Sir F. 
Jeune, The Elton, (1891) P. 265, at 



p. 269 ; per Lord Alverstone, L. 0. J., 
The Cargo ex Port Victor, (1901) P. 243, 
at pp. 255, 256. Cf . also The Raishy, 
10 P. D. 114. 

(m) '* I am of opinion that the right 
to sue tn pcreonam is not confined to the 
case of the defendant being the actual 
legal owner of the property saved. I 
think it exists in cases where the de- 
fendant has an interest in the pro- 
perty saved, which interest has been 
saved by the fact that the property is 
brought into a position of security." 
Per Sir J. Hannen, Five Steel Bargee, 
15 P. D. 142, at p. 146. And see The 
Cargo ex Port Victor, (1901) P. 243, 
at pp. 249, 255. 

(x) 4 Notes of Gasen, 460. 
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^^P*^'^^- possible difficulty in acceding to this motion, as the property is 
actually lost and gone, and a monition to show cause is decreed 
only in cases where the property has been allowed to go into 
the hands of the owners instead of the parties attaching the 
property itself. ... It would be to convert the jurisdiction 
of the Court from a proceeding in rem to a proceeding in pei-- 
sonam, which can only be where the property is in possession of 
the proprietors themselves." 

If property, or an interest in property, has been saved to the 
party who is sued for salvage, his liability is limited to the value 
of that property or interest (y). And, further, if in any case of 
an action in personam for salvage it could be shown that, as is 
conceivable (s), an injustice was being inflicted by this method 
of procedure upon the defendant, which would have been 
avoided if the plaintiff had chosen to proceed in rem^ it cannot 
be doubted that the Court, which is bound by its commission 
and constitution to determine the cases submitted to its cogniz- 
ance upon equitable principles, and according to the rules of 
natural justice (a), would find a way to prevent the misuse of its 
procedure. 



Treatment of 
salvage at 
common law. 



The common law Courts have been little concerned with 
salvage questions. 

They have never possessed any procedure in rem ; and, as 
salvage does not, in itself, constitute a debt (i), an action in 
personam for the recovery of salvage could be maintained in them 
only where the salvor could prove a contract of employment for 
reward, either express, or, as in Netoman v. Walters (<?), to be 
implied from the drcumstances of the case. Expressions are to 
be found in some reported judgments (ef), and in Lord Ten- 



(y) See per Baggallay, L. J., The 
Cargo ex Schiller, 2 P. D. 145, at p. 157. 

{z) See per Sir J. NichoU, The Rapid^ 
3 Hagg. 419, at p. 422. 

(a) Per Lord StoweU, The Juliana, 2 
Dods. 504, at p. 521. 

[b) '* No man can be compelled to 
pay salvage unless he chooses to hare 
ihid property back " : per Lord Mans- 
field, Comm ▼. Blackbume, 2 Dongl. 
640, at p. 648. <*If salvage service 
is rendered to a vessel, the Admiralty 



Court wlU hold the vessel, although it 
has been doubted whether an action of 
contract would lie if the owners were 
sued at law." Holmes on the CSommon 
Law, p. 30. 

(c) 3 Bos. &P. 612. Cf. per Wight- 
man, J., Zipson V. Harrison, 2 W. B. 
10, at p. 11. 

(rf) See per Eyre, C. J., NichcUon v. 
Chapman, 2 H. Bl. 254, at pp. 258, 259 ; 
per Dr. Lushington, A Raft of Timber, 
2 W. Rob. 261, at p. 255. 
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terden's great work on Merchant Shipping (^), which seem to 
countenance the view that possibly even without this a salvor 
might obtain salvage reward in a Court of common law ; but it 
is submitted that, if these expressions were intended to convey 
such a meaning, they axe scarcely in accord either with the prin- 
ciples of the common law or with the weight of judicial autho- 
^^7 (/)' Moreover, a salvor suing in a Court of common law, 
even if he proved a contract of employment such as would 
entitle him to recover some amount upon a quantum meruit^ 
would lie imder the disadvantage of having his remuneration 
meted out to him upon the basis merely of fair compensation 
for the work and labour done; whereas, in the Court of 
Admiralty, as Sir John NichoU observed in The Clifton {(/), 
" Various circumstances, upon public considerations, the inter- 
ests of commerce, the benefit and security of navigation, the 
lives of the seamen, render it proper to estimate a salvage 
reward upon a more enlarged and liberal scale." Modem 
statutes dealing with salvage matters have recognised the 
Court of Admiralty as the proper forum; and the judges 
of the Courts of common law, in modern times, have never 
shown any desire to interfere with that jurisdiction {h). In 
Atkinson v. Woodall {i)^ a seaman of the salving vessel brought 
an action at law to recover his share of salvage money which 
had been paid over to the owner of the vessel. The Court 
of Exchequer (PoUock, C. B., and Wilde, B.) held that such an 
action was not maintainable, and, in giving judgment, Wilde, 
B., observed (A*) : " The division of salvage is essentially a 



Chapter I. 



(e) Abbott, Hero. Shipping, 14th ed. 
p. 961 : " Thia {i,e, the salvor's) com- 
pensation, il the parties cannot agree 
upon it, may by the same law (t.f . the 
common law) be ascertained by a jury 
in an action bronght by the salvor 
agfainst the proprietor of the goods." 

(/) See Zipton v. Sarrisoti, 2 W. R. 
10 ; CasteOain v. Thompson, 13 G. B. 
N. S. 105; Comue v. Blaekbume, 2 
Dongl. 640 ; per Bowen, L. J., Faicke 
v. The Seotiith Imperial Ins, Co,, 34 
Ch. B. 234, 249. 

(^) 3 Hagg. 117, at pp. 120, 121 
(cited by the Priyy Council in The 
Glenduror, L. B. 3 P. 0. 689). Of. to 

K. 



the like effect, The Industry, 3 Hagg. 
203, at p. 204 ; per Lord Stowell, The 
Sarah, 1 C. Rob. 313, n. ; and 7^^ 
William Beckford, 3 C. Rob. p. 366 (cited 
by the Court of Appeal in The Glengyle, 
(1898) P. 97, at p. 102). 

(A) In The Elton, (1891) P. 265, at 
p. 270, Sir F. Jeune says : " It is 
indeed possible that the reason why 
. . . actions for salvage at common 
law are so rare, is that the facility of 
bringing all parties before the Court 
gave advantage which the common 
law jurisdiction could not afford.*' 

(0 31 L. J. M. 0. 174. 

\k) lb. at p. 176. 
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Chapter I. matter of Admiralty jurisdictioD, and Mr. Joyce has not been 
" able to cite any case in which an action at law has been held 
sustainable by a seaman to enforce a claim as a salvor. I 
think a decision of this Court which would have the effect of 
withdrawing these questions from the rules of the Admiralty 
jurisdiction and substituting a jury, would be a most mis- 
chievous decision." Provisions are contained in the Judicature 
36 & 87 Vict. Act, 1873, s. 36, and the Judicature Act, 1875, s. 11, and 

n AA a 'lA 

38 &'89 Vict. Order XLIX., under which any action which has been com- 
0. 77, 8. 11. menced in one of the Divisions of the High Court of Justice, 

but which properly belongs to the Admiralty Division, may be 

transferred to that Division. 

Protection of Whilst, howcvcr, the salvor as a plaintif! can only in certain 
unpai vor. ^^^^ obtain any relief in a Court of common law, his possessory 
lien (/), as a security for compensation, is recognised in that 
forum, if he is sued in trover or in detinue by the owner of the 
salved property and he has neither received nor had tendered 
to him an adequate recompense for his services. Such a case 
was Hartfort v. Jones (w). " Trover for goods. The defend- 
ants plead that they were in a ship, and that the ship took fire, 
and that they hazarded their lives to save them ; and therefore 
they were ready to deliver the goods if the plaintifE will pay 
them 4/. for salvage, &c. The plaintifE demurred generally. 
And Holt, C. J., held that they might well retain the goods 
until payment, as well as a taylor, or an hostler, or a common 
carrier. And salvage is allowed by all nations, it being reason- 
able that a man shall be rewarded who hazards his life in the 
service of another " (n). 



{I) For a dieCQBsion of the difference 
between the common law and the 
maritime lien, see per Story, J., The 
Brig Netior, 1 Sumner (Amer.), 73, at 
pp. 80—85. 

(m) 1 Ld. Raymond, 398 ; S, 0.^2 
Salk. 654. 

(») ** The case is very analogous to 
general average and to salvage, in 
both of which there is a lien." Per 
Blackburn, J., HingsUm v. IFendt, 1 
Q. B. D. 367, at p. 373. Statutory 
recognition of the salvor's possessory 
lien occurs as early as the year 1353. 



'* And in case that any ships going 
out of the said realm and lands, or 
coming to the same by tempest or 
other misfortune break upon the sea 
banks, and the goods come to the 
land which may not be said wreck, 
they shaU be presently without fraud 
or evil device delivered to the mer- 
chants to whom the goods be or to 
their servants, by such proof as be- 
fore is said, paying to them that have 
saved and kept them the sum conve- 
nient for their travel." 27 Edw. 3, c. 
13. 



PROTECTION OF UNPAID SALVOR. 1^ 

Lastly, although, for the reasons which have been stated, it Chapter i. 
is in the Courts of Admiralty that the rights of the maritime 
salvor practically have effect, and the rules which govern and 
define them are to be found, for the most part, in the decisions 
of the Admiralty Court, and are based upon the principles of 
maritime law as there understood and adopted (o), still, inci- 
dentally, points of the first importance in salvage law come from 
time to time to be decided in the Courts of common law ; as, 
for example, where payments for alleged salvage services form 
part of a disputed claim for general average contribution {p). 

(o) Oarver, Oatriage hj Sea, 4th ed. Friee (0. A.), 7 Q. B. D. 129 ; And^T' 
} 322. aany, Ths Ocean 88, Co., 10 App. Gas. 

(p) For dzamplei see Akerhhm y. (H. L.) 107. 
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CHAPTEE II. 

OP THE TWO ESSENTIAL INGREDIENTS OF SALVAGE — DANGER 
OP THING SALVED, AND VOLUNTARINESS OP THE 
SALVOR : ALSO OP SUCCESS, HOW PAR ESSENTIAL. 

Two essential Two things at least are essential to the constitution of a salvage 
service. There must, in the first place, be danger to the sub- 
ject of the service. In the second place, the undertaking of 
the service must be a voluntary act on the part of the salvor. 

Success is also generally necessary for a valid claim to 
salvage reward. But this cannot be aflfcmed so unreservedly, 
or without important qualifications which are particularly con- 
sidered in the latter portion of this chapter. 

I. Of the Danger to the life or the property which is the subject of the 
-i^!^^ Balvage service is the very foundation of the claim for salvage, 
and the onus of proving it lies strongly and justly on those who 
claim as salvors {a). Its termination marks the termination of 
the salvage. So, in the case of The Endeavour (J), where, in 
order to get into safety off the Newcombe Sand, it had been 
necessary for the ship in danger to slip both her bower anchors 
and chains, and, after she had been brought into a position of 
safety by the salvors, certain other volunteers recovered these 
anchors and chains ; it was held by Dr. Lushington and, on 
appeal, by the Privy Council, that such recovery constituted no 
ground for an action of salvage against the ship or cargo, 
because the general salvage of the ship and cargo was com- 
pleted when the ship was got off the sand, and the getting up 
of the anchors ought not to be considered as part of the salvage 
service. 

(a) See per Dr. Lushing^n, The found a daim for salyage of life, see 

Wilhelmine, 1 Notes of Cases, 376, at ^h^ Cargo ex Woosung, 3 Asp. M. L. C. 

p 378. The danger was, in this ease, ^^ . ^^ ^ ^ ^^^^ 
held not to hare been proved. For a 

ease of danger held not sufficient to {b) 6 Moore, P. C. 334. 
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Upon the important question of the nature of the cir- Chapter il. 
oumstances that will constitute that condition of danger which 
is essential in salvage (c), the judicial statement which is most 
often quoted^ and which, in Tlie Strathnaver{d), received the 
approval of the Privy Council, is that of Dr. Lushington in The 
Charlotte (e) : 

''All services rendered at sea to a vessel in distress are 
salvage services. It is not necessary, I conceive, that the 
distress should be immediate and absolute ; it will be sufficient 
if, at the time the assistance is rendered, the vessel has encoun- 
tered any damage or misfortune which might possibly expose 
her to destruction if the services were not rendered." 

Dr. Lushington expressed himself to a similar effect in The 
Phantom (/), the facts of which will be found below : 

'' I am of opinion that it is not necessary that there should 
be absolute danger in order to constitute a salvage service ; it is 
sufficient if there is a state of difficulty and reasonable appre- 
hension. ... I think that the removing a vessel from 
apprehended danger and real danger does partake of the cha- 
racter of a salvage service " (g). 

The following examples will serve to illustrate the views Examples of 
which have been stated in a general form in these judgments. ^^^J 

In the case of the sailing ship Albion^ which, being on a ''most 
perilous" coast in unsettled weather, with insufficient ground 
tackle (one anchor and chain only), and the windlass and hawse- 
pipe disabled, was towed into port by two steam-tugs, it was 
held that there was sufficient danger to render the service of the 
tugs a salvage service (A). 

In the case {i) of the ss. EUoray carrying mails and pas- 



(<?) Of. also Ch. v., below. 

{d) 1 App. Gas. 58, at p. 65. 

\e) 3 W. Rob. 68, at p. 71. "I 
Bhonld be sorry to say that the salyed 
Tcssel most be in imminent danger of 
being lost, or anything of that kind. 
Something yery mnch less than that 
wonld be sufficient. But there must 
clearly be some danger, either in the 
position in which she lies or in her 
condition." Per Sir F. Jeune in The 
Golden Gate, Shipp. Gaz. Weekly Sum- 
mary, Not. 1st, 1901. 



(/) L. R. 1 A. & E. 58, at p. 60. 

is) Of. also Sir R. PhiUimore, The 
Aztecs, 3 M. L. Gas. 326. 

(A) The Albion, Lush. 282. 

(i) The Ellara, Lush. 550. See also 
The Thwuu Allen, 6 Asp. M. L. G. 99 ; 
The Werra, ib. \\b. In the latter case 
Sir J. Hannen said (p. 116): ''It 
appears to me and my assessors that 
she (the Werra) was not saved from 
actual imminent risk. She had lost 
her propelling power, which, I have 
often had occasion to say, reduces a 
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Chapter n. sengers, which had lost her screw during the voyage from 
Alexandria to Malta, but, being fully equipped as a sailing ship, 
made sail, the weather being fine, but the wind light and 
adverse, and three days afterwards, while stiU beating to 
windward, fell in with another steamer and was towed by her 
into Malta without difficulty and in moderate weather, it was held 
that the towing, although dearly there was not any immediate 
or imminent danger, deserved substantial salvage remuneration. 

In The Ella Constance (A:), where Dr. Lushington awarded 
salvage to the ss. lais for towing a vessel which was in distress 
for want of fuel, and had burnt her maintopmast and one of her 
boats, the degree of danger is thus described : — 

'^ It is a case in which there was no immediate risk, no 
immediate danger, but there was a possible contingency that 
serious consequences might have ensued." 

In the case of The While Star (/), where a sailing ship, other- 
wise uninjured, had been obliged to slip both her anchors o£E 
Folkestone, but still had on board and had got ready a powerful 
Trotman anchor and chain, and after beating up the Channel 
for some time in a gale of wind, was taken in tow and brought 
into port by two steam-tugs in more moderate weather, the 
question as to the existence of the essential danger was put to 
the Trinity Brethren in these terms : ** Whatever may have been 
the size and power of the Trotman anchor, would you think, 
having that anchor alone, it could be properly said the White 
Star was in a safe condition P I do not mean that she wets 
exposed to immediate peril, but whether contingencies might 
not arise, in which, having a single anchor only, whatever might 
be its size and strength, she would be exposed to risk and peril 
which she could not encounter." 

The smack Phantom was one of a number of vessels which 
had entered the harbour of Lowestoft about the same time to 
take refuge from a N.N.E. gale. Seven beachmen of Lowes- 
toft were engaged by the master of the Phantom to haul her 
from the S. to the N. side of the harbour, in order to avoid 

steamahip to such a condition of im« (Q L. B. 1 A. & E. 68, at p. 71. 

potence that to zeHcne her from that See also, as to the absence of gronnd- 

situation is in itself a service that is tackle causing a situation of danger, 

the subject of salvage award. *' The Prince of JValeSy 6 Notes of Cases, 

(AO 33 L. J. Adm. 191, at p. 193. 39, 
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coming into contact with other vessels making in. Whilst this Chapter ll. 
servioe was being rendered, a brig entering the harbour came 
into collision with the Phantomy and the beachmen incurred 
great risk from the falling masts and spars. After about two 
hours' labour the Phantotn was hauled over to the north pier. 
Held, a salvage service, an alleged agreement for 8«. Qd, over- 
ruled, and 10/. awarded (m). 

The barque 0., off Madagascar, with her master ill and her 
mate disrated for incompetence, was navigated to Table Bay, 
and thence to England, by the mate of the barque M. G. 100/. 
was awarded for salvage {n). 

A fishing smack fell in with the Anders Knape^ a foreign 
steamship, near the Long Sand buoy. The steamship had been 
on the sands near the Kentish Knock Lightship, but had got 
off with some damage to her rudder, and had a signal for a 
pilot hoisted. • The master of the smack boarded the steamship 
and piloted her to the entrance of Harwich harbour. Held, 
that the owners, master and crew of the smack were entitled to 
salvage remuneration (o). 

In the month of March, 1888, the sailing ship Aglaia was 
spoken by the trawler Maypole in the North Sea, forty miles 
from Lowestoft. The attention of the trawler's crew had been 
drawn to the Aglnia by seeing in her rigging an English Jack 
flag, which the Court held to have been a signal of distress. 
Many of the crew of the AgJaia were suffering from frost-bite, 
and the helmsman was in consequence steering with one hand. 
She was also short of provisions. It was held by Sir James 
Hannen and Butt, J., sitting as a Divisional Court, that these 
obcamstances laid a foundation for a valid salvage claim, and 
that the trawler, having piloted the Aglaia to Yarmouth at the 
request of her master, was entitled to salvage reward {p). 

In The Ormuz (g), where Sir Frauds Jeune awarded salvage 



(m) L. B. 1 A. ft £. 58. 

(m) The Ottereapty Fritob. Adm. Dig. 
3xd ed. Tol. 2, p. 2094. See, for cases 
of similar salvage service,^low, p. 1 24, 
n. (m), and The Charlotte Wylie, 2 W. 
Bob. 495 ; and for a case in wbicb tbe 
illness of some of the seamen was held 
not to constitute sucb a danger as to 
give a salyage cbaracter to a towage 



service, The Canova, L. B. 1 A. ft 
£.54. 

(o) The Anders Xnape, 4 P. D. 213. 
For a case of salvage awarded for a 
like service to a vessel wbicb (so far as 
tbe report sbows) was undamaged, see 
The Boselaugh, 1 Spinks, E. ft A. 267. 

(p) The Jffluia, 13 P. D. 160. 

{q) Sbipp. Gaz. May 5th, 1902. 
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Chapter II. for standing by at request, and aeoompanying into port, a vessel 
which was short of coal, he is reported to have said: **The 
vessel which was salved was [not] in any real danger, and the 
vessel which efPected the salvage was not, herself, in any peril 
whatever, nor beyond the delay and extra coal expended, was 
she put to any substantial loss. At the same time there is 
really an element of salvage about it." 



Result of the 
cases as to 
necessary 
degree of 
danger. 



The fair result of the cases appears to be that the danger 
necessary to found a salvage service, whether it arises from 
the condition of the vessel or of her crew or from her situation, 
is a real and sensible danger. On the one hand, it must not be 
one either existing only in fancy or vaguely possible, and, on 
the other hand, it need not be absolute or immediate. It 
must however, it is submitted, be at least so near, so much a 
just cause of present apprehension, that, in order to escape out 
of it or to avoid it (as the case may be), no reasonably prudent 
and skilful seaman in charge of the venture would refuse the 
salvor's help if it were offered to him upon the condition of his 
paying for it the salvor's reward. 



Liberal view 
of danger to 
constitute 



consists in 
towing 
damatred 
Tessels. 



There is no doubt that in one class of salvage claim, 
viz., that which is made for towing a ship which has received 
the^sOTvi^ ^^ damage, the Court of Admiralty has always taken in respect of 
the possibility of danger a very liberal view in favour of the 
claim. An illustrative instance of this liberality is afforded by 
the case of The Ellora, the facts of which have been already 
referred to (r). An extreme case is that of The Batavier («). The 
main shaft of the engines of the Batavier^ on a voyage between 
London and Botterdam, had broken, but she could sail fairly 
well, and the weather was favourable. She was towed by 
a steam-tug to Helvoetsluys, a distance of about ninety miles. 
Dr. Lushington, in his judgment, which upheld the defendants' 
tender, said : '^ I do not hold that the steamer was in danger 



(r) Seep. 21. 

(9} 1 Spinks, E. & A. 169. Cf. also 
The Isabella, 3 Hagg. 427, 428. In 
2^ lolo Morganwg, Shipp. Gaz. 
Weekly Summary, Mar. 29th, 1901, 
where towage services were rendered 



to a barque which had been injured 
by collision but was in no danger, 
Sir F. Jeune, in making a salvage 
award, said : ' *■ The essence of the 
service . . . seems to be expressed in 
the phrase—' It gave the vessel time 
to think.' " 
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or disabled ; the service consisted in towing a dull sailing vessel Chapter II. 
for the distance in question and no more " ; but he treated this 
service as a salvage service, and expressly considered the suflS- 
ciency of the tender in relation to the value of the property. 

The rule in regard to this, which now-a-days is the most The rule 
common class of salvage claim, is to be gathered from the oases, 
judgments of Dr. Lushington in The Reward and The Princess 
Alice, 

" I apprehend that mere towage service is confined to vessels 
that have received no injury or damage, and that mere towage 
reward is payable in those cases only where the vessel receiving 
the service is in the same condition she would ordinarily be in 
without having encountered any damage or accident " {t). 

" Without attempting any definitions which may bo uni- 
versaUy appUed, a towage service may be described as the 
emplojrment of one vessel to expedite the voyage of another 
when nothing more is required than the accelerating [of] her 
progress" (w). 

The words '^ any damage or accident " in the earlier of the 
two judgments must mean, it is submitted, only such a damage 
or such an accident as afiPects or at least may affect either the 
safety of the ship if left without assistance, or the risk or diffi- 
culty of towing her. Any other damage or accident would be 
immaterial in determining the nature of the service (a*). 

In the case of Akerblom v. Price {y)^ the judgment of the AkerhUmY, 
Court of Appeal (Bramwell, Brett and Cotton, L. J J.) 9 delivered 
by Brett, L. J., appears at first sight, in one passage (2), to exact, 
as essential to the foundation of a salvage service, a much 



(0 The Reward, 1 W. Rob. 174, at 
p. 177. 

(m) The Princess Alice, 3 W. Rob. 
138, at pp. 139, 140. ''A Tory dear 
and precise statement of the law" : 
The Straihnaver, 1 App. Gas. 58, at 
p. 63. "I should be very sorry in- 
deed if anything I was to say in this 
or in any other judgment were in asy 
way to trenoh npon that decision '\* 
per Sir R. Phillimore, The Jubilee^ 4 
Asp. M. L. G. 275, at p. 276. For a 
case of salvage which was only just 



more than mere towage, see The 
Medoray 1 Spinks, E. & A. 17. 

(x) See per Dr. Lushington, 27ie 
Kingalocky 2 Spinks, E. & A. 263, at 
p. 266. Gf. also The Canova, L. R. 
1. A. & E. 64, and the remarks on 
Br. Lushington's decisions as to pilot- 
age of vessels ' in distress,' in the 
judgment of the Gourt of Appeal in 
Akerblom v. Price, 7 Q. B. D. 129, at 
pp. 132—134. 

(y) 7 Q. B. D. 129. 

\z) lb, p. 135, 
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Chapter II. higher degree of danger than is suggested by any of the 
authorities to which reference has been made. ' 

'^ In order to found a claim for salvage reward, it is abso- 
lutely essential that ship should be in imminent danger of 
being lost, and should by the service be saved from such 

danger." 

It is presumed, however, that the Court of Appeal did not 
purpose by the use of the phrase ''imminent danger of being 
lost " to express any dissent from the views as to the necessary 
degree of danger which had been so often enunciated and 
acted upon by the Court of Admiralty during a long period of 
years and had been approved by the Privy Council. If the 
words were intended to be taken in their strongest possible 
sense, the explanation of them may be that, though left general 
by the immediate context, they were meant to state the law 
only in regard to the particular claim which was the subject 
of Akerbloni v. PiHce — ^viz., the claim of a pilot, who is bound 
by the obligations of his calling to perform for pilotage reward 
services which in their nature and risk closely border upon sal- 
vage, to rank, nevertheless, as a salvor in the particular case, 
owing to the presence of special dangers. There are other 
oases which show that salvage claims in the case of a licensed 
pilot and in the case of a pure volunteer ought to be judged by 
different standards. '' Suppose there was no such danger," said 
Dr. Lushington in The Eo8€haugh{a), '^as to prevent a pilot 
going out for the ordinary rate of pilotage, it would not follow 
that individuals who voluntarily perform that duty would be 
entitled to no more pay, because the grounds are totally dif- 
ferent." '' I am dearly of opinion," said Sir James Hannen 
in I^ Aglaia ((), ''that the guidance of a vessel by a person 
not a pilot under extraordinary circumstances — no matter by 
what term it is designated, whether by the term ' pilotage ' or 
' salvage ' — arises to the rank of a salvage service." 

The realitj of With regard to the reality of danger essential to give rise to 

nger. ^ galvage service, it is to be observed that, whilst there can be 

no salvage service unless a danger exists in fact, yet the 

(a) 1 SpinkB, E. ft A. at p. 268. p. 432. 
See also TAtf Cumberland^ 9 Jur. 191 ; (^j 13 p. j), igQ, at p. 162. 

The Euffenie, 3 Notes of OaaeB, 430, at 
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ignorance of those to whom the service is rendered may well Chapter ll. 
form in itself an element of real danger to them and to the pro- 
perty in their charge, and a ship which might be held to be in 
safety if handled by a skilful mcuster who knows the locality, 
may be in peril if her master is not possessed of such skill and 
knowledge (c). In cases in which the existence of danger to the Acts of salved 



ship is questioned, the conduct of those on board of her in sig- of dang< 
nailing for assistance or in accepting the services of strange dlstieBs.^ 
hands is treated by the Court of Admiralty as at least some- 
evidence of it {d). By virtue of the Merchant Shipping Act, 
1894 {e)j any master who uses or displays, or causes or permits 
any person imder his authority to use or display, any of the 
signals fixed by rules made by His Majesty in Council to be 
signals of distress, except in the case of a vessel being in distress, 
shall be liable to pay compensation for any labour undertaken, 
risk incurred, or loss sustained in consequence of such signal 
having been supposed to be a signal of distress, and such com- 
pensation may, without prejudice to any other remedy, be 
recovered in the same manner in which salvage is recoverable. 
It is to be noticed that this provision applies only where the 
master of a yessel wrongfully uses or displays signals of distress. 
In a case where signals of distress were properly displayed, and 
a vessel put off in response to them, and on her arrival her 
services were not required, she was held not to be entitled to 
compensation under the foregoing provision for the labour 
imdertaken or the loss sustained by her in consequence of 
answering the signab (/) . 

The Court of Admiralty has held for a long time past that AmbipiouB 
volunteers induced by an ambiguous signal to go out to assist a 
vessel, which is in fact damaged or in danger, are entitled to 
rely upon that signal as a signal of distress and to be treated as 
salvors {g). 

{e) See per Dr. Luahington, The (/) The JElswiek Fark, (1904) P. 76. 

Eugenie^ 3 Notes of Gases, 430, at p. (^) The Mary, 1 W. Rob. 448, at 

431. pp. 452, 453 ; The Douitei, 10 Jar. 

{d) The Bomaremtd, Lush. 77 ; The 865, at p. 866 ; The Hedung, 1 Spinks, 

Wilhelmine, 1 Notes of Cases, 376, at E. & A. 19 ; The Felix, ib, n. ; The 

p. 377. little Joe, Lush. 88 ; The Racer , 2 As^, 

(e) 57 & 58 Vict, c, 60, s. 434, sub* M. L. G. 317. Gf. also The Aglaia, 13 

jjtituted for 36 & 37 Viot. c. 85, s. 18. P. D. 160. 
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. Chapter II. 

II. 
Of VOLUN- 
TABINE8S. 

Eeaential. 



Servioes, ex- 
oept in the 
caee of the 
passfiiger, are 
Toluntary, 
milees there 
is a oontrac- 
tual or official 
duty to render 
them. 



Services of 
orew, pilot, 
tug*, ship's 
agent, and 
public ser- 
Tants not or> 
dinarily 
salyage. 



Voluntariness on the part of the salvor is, equally with 
danger to the thing saved, an essential element in the constitu- 
tion of a salvage service. The salvage of property has been 
described as the service which volunteer adventurers spon- 
taneously render to the owners in the recovery of property from 
loss or damage at sea, under the responsibility of making 
restitution, and with a lien for their reward (A). " What is a 
salvor?" said Lord Stowell in The Neptune {i). "A person 
who, without any particular relation to a ship in distress, 
proflEers useful service and gives it as a volunteer adventurer 
without any pre-existing covenant that connected him with the 
duty of employing himself in the preservation of that ship." 
It is to be observed that, except in the peculiar case of the 
passenger on board a vessel in distress, the requirement of 
voluntariness in the salvor is satisfied by the absence of any 
contractual or official obligation. There is a universal moral 
obligation, where life or property is in peril at sea, to render 
every possible assistance in its preservation (A*). " It is the duty 
of all ships to give succour to others in distress ; none but a 
freebooter would withhold it" (/). 

In accordance with this just principle of rewarding only 
volunteers as salvors, neither the crew nor the pilot navigating 
the ship nor the owner or the crew of the tug towing it under 
a contract of towage nor the ship's agent are ordinarily held 
entitled to obtain salvage reward in respect of the services ren- 
dered by them in the preservation of the ship herself or of the 
lives or the cargo which she carries ; for all of these persons are 
under a pre-existing obligation to work in their respective ways 
for the benefit of the life and property at risk ; and the like 
disability rests upon government officials, however valuable their 
assistance may be, so long as they are acting only within the 
lines of their official duty. 



(A) See per Brett, L. J., Cargo ex 
Schiller, 2 P. D. 145, at p. 149 ; re- 
ferring to The Thetis (3 Hagg. 14, at 
p. 48), and The Neptune (ubi infra), 

(0 1 Hagg. 227, at p. 236. 

{k) It is, however, to be noticed that, 
while a deviation for the purpose of 
saving life cannot either vitiate the 
shipowner's policy of iosurance or 



constitute a breach of his contract of 
carriage, the law is different in regard 
to a deviation for the mere purpose of 
saving property. Scaramanga v. Stamp 
(C. A.), 6 0. P. D. 296. On this, see 
Ch. VI. p. 151. 

(I) Lord Stowell, The Waterloo, 2 
Dods. 433. Gf. The Beaver, 3 C. Bob. 
at p. 294. 
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The passenger on board the ship in distress is, ordinarily, Chapter ii. 
unable, for kindred but not identical reasons, to claim as a salvor. Nor are the 
He is not, it is true, under any legal or official obligation to work paasenger. 
for the safety of the ship or her cargo ; but in saving them he is 
usually both in purpose and fact labouring for his own safety, 
and he is not permitted by the Court of Admiralty to found a 
title to salvage reward upon exertions to which he is driven by 
self-interest, although they may be at the same time incidentally 
beneficial to other interests. Moreover, the passenger, whilst he 
is not bound by any legal duty to labour for the ship in peril, 
may properly be held to have the strongest obligation of moral 
duty, for it is incumbent upon all on board to assist when there 
is a common danger (m). 

The special circumstances in which the above-mentioned 
persons may earn salvage reward will be considered in detail 
in a subsequent chapter (n). To the same chapter is also re- 
served the discussion of the cases in which by reason of a 
particular relation to the ship in distress the owner of the suc- 
couring ship, and, sometimes, her crew also, may be debarred 
from claiming salvage. 

In The Solicay Prince [o) the question arose whether persons Services 
who did work in raising a ship, under contract with insurers, under con- 
could claim against the ship as salvors on failing to obtain pay- JS^Ses. 
ment in fuU from their employers. Sir Francis Jeune 
decided against the claim. ^^ During the argument," he said, 
" I doubted whether the plaintiffs should not be considered as 
having acted in a dual capacity, that is to say both as salvors 
and as contractors T\ith the insurers. But on reflection, I have 
come to the conclusion that the latter capacity excludes the 



(m) Per Lord Stowell, Hie Brantton, 
2 Hagg. 3, n. Moral oonfiiderations 
and consideirations of policy enter 
largely into the law of salvage : The 
Atku, Lush. 518, at p. 529. 

(n) Infra, Oh. IV. p. 110. A refe- 
rence, however, to the leading cases 
may be useful. As to crew : The Nep- 
time, 1 Hagg. 227 ; The Warrior , Lush. 
477 ; The Le JTonei, L. B. 3 A. & £. 
556 ; Herbert v. Drogan, 10 Peters 
(Amer.), 108, 122. As to tug: The 



Minnehaha, Lush. 335 ; Thel, 0. Potter, 
L. R. 4 A. & E. 293. As to pilot : 
Akerblmn v. Price, 7 Q. B. D. 129 ; 
Herbert v. Drogan, ubi aup. As to 
agent : The Purissima Concepcion, 3 
W. Rob. 181. As to pastengera : XeW' 
man v. Walters, 3 Bos. & P. 612 ; The 
Vrede, Lush. 322. As to ojiciala : The 
Aquila, 1 G. Rob. 37. 

(o) (1896) P. 120. And see The 
Cassia, Shipp. Gaz. Weekly Summary, 
Feb. 26th, 1904. 
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Chapter 11. former, and that the plaintiffs are not and never were salvors, 
hecause they were employed by the insurers under an ordinary 
and not a salvage oontraot to do all they did do, on the terms of 
receiving a specified reward. ... If the owner made such 
a contract with such persons himself, provided there be no 
change in the nature of the service and, it may be necessary to 
add, provided the transaction is not shown to have been 
inequitable .- . . I think that there can be no doubt that 
the contracting parties could not claim a remuneration on 
salvage principles. Nor do I think it makes any difference if 
the contract is, to the knowledge and with the assent of the 
owners, made not with themselves but with third parties " (p). 



WheUier 
assifltanoe 
after a colli- 
sion ranks as 
salvage. 



It was decided by Sir Bobert Phillimore ($"), in reference to 
the 25 & 26 Yict. c. 63, s. 33, for which the similar enactment of 
the 36 & 37 Yict. c. 85, s. 16, was substituted, and which is now 
reproduced in the Merchant Shipping Act, 1894, s. 422, that 
the statutory obligation upon every ship after a collision to 
stand by the other ship and assist, if assistance is required, does 
not take the assistance given out of the category of voluntary 
services, so as to prevent the owner and crew of the ship which 
gives it ranking as salvors, if the services are of the nature of 
salvage ; provided always that those on board the salving ship 
have not been in fault for the coUision or for the damage which 
has resulted from it. In the later case, however, of The Beta (r), 
under the 36 & 37 Vict. c. 85, s. 16, Butt, J., whilst not directly 
deciding the point of principle, was apparently inclined to hold 
generally, as he did in that particular case, that if, after a 
collision, the innocent ship renders services in the nature of 
salvage, but not of an extraordinary character, to the wrong- 
doer, she has thereby simply discharged a statutory duty, and 
ought not to be rewarded as a salvor. Where a ship is in fault, 
either wholly or partly, for a collision, neither her owner nor 
her crew can maintain a claim as salvors for any services 
rendered by that ship to the other ship or the life or the 



{p) (1896) P. 120, at p. 126. 
(q) The Sannihalf The Queetty L. B. 
2 A. ft E. 53. 
(r) 5 Asp. If. L. G. 276. The service 



in this case was of an easy and sunple 
ohazacter and the salvage point vras 
not argued. The main issne was that 
of the responsibility for the collision. 
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property on board of her in order to avert a danger caused by Ol»pter n. 
the oollision(«). 

Saooess in the performanoe of the service for which a salvage HI. 
reward is claimed, to the extent at least of the service oontribut- 
ing to the ultimate safety of the property in danger, is, as a rule, ^ g^eraUy 
necessary. The foundation of the authority and jurisdiction of 
the Court of Admiralty is a service actually rendered (t). "I 
apprehend," said Dr. Lushington, in The Zephyrm (u), '^ that 
upon general principles a mere attempt to save the vessel and 
cargo, however meritorious that attempt may have been, or 
whatever degree of risk or danger may have been incurred, if 
unsuccessful, cannot be considered in this court as furnishing 
any title to salvage reward. The reason is obvious, viz., that 
salvage reward is for benefits actually conferred, not for a 
service attempted to be rendered." 

*' The very principle of salvage is to give reward for services 
which have been successful " («•). 

In The India (^), a Swedish vessel got upon the Scroby Sand, Examples of 
and npon the mormng of the next day a boat's creWfrom o^'ir'""'" 
Yarmouth put oS to her assistance and their services were 
accepted. After being actively employed the whole of that 
day in assisting the vessel they returned to Yarmouth in their 
boat, taking with them the entire ship's crew and leaving the 
vessel on the sand without expressing any intention of returning 
to her. After the vessel had been thus abandoned, she was on 
the same day boarded by a second set of salvors, who laid out 
an anchor and adopted the measures necessary for getting her 
off the sand. In the afternoon, eight of the Yarmouth boatmen 
returned to the ship and claimed to join in the salvage opera- 
tions, on the ground of their former services to the vessel. The 
claim was resisted by the second salvors, who ultimately got the 

(«) The Cargo €X Capella, L. R. 1 A. Jar. 1017, at p. 1018 ; Th$ Chetah, 
A E. 356 ; The OUngaher, L. B. 8 A. L. R. 2 P. 0. 205, at p. 212 ; per Sir 
& E. 534. See below, Oh. IV. p. 82. J. Hannen, The Camellia, 9 P. D. 27, 

(0 See The Ranger, 9 Jar. 119. »* P- 29 ; P^r Lindley, L. J., The City 

' of Chester, 9 P. D. 182, at p. 202 ; per 

(«) 1 W. Rob. 829, 330. Phillimore, J., The Dart (1899), 8 Asp. 

(x) The E. V.y 1 SpinkB, E. & A. 63, M. L. 0. 481, at pp. 482, 488. 
at p. 65. See also The Lockwoodtt, 9 (.v) 1 W. Rob. 406. 
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Chapf r II. vessel ofiE the sand, and with some steam assistance beached her 
safely at Yarmouth. The claim of the Yarmouth boatmen to 
salvage was disallowed by the Court, on the ground that they 
had abandoned the vessel, leaving the salvage service uncom- 
pleted. 

In The Edward Hawkins (2), a steamship was employed to 
tow to the Mouse another steamship, the Edward Hawkins, 
which was partially disabled, and she towed her in heavy 
weather for about eleven hours, when, through the force of the 
gale, the hawser parted, and she was obliged to quit the Edward 
Haickins in a position of peril. The Edward Hawkins was 
subsequently saved by her own resources, and it was not proved 
that the towing by the other steamship had contributed to her 
safety. Held, by Dr. Lushington, and, on appeal, by the Privy 
Council, that no salvage was earned. 

In The Killeena {a), the barque N. fell in with the K., a derelict 
barque, in the Atlantic, and put five hands on board of her. They 
navigated the K. for three days. The K. then fell in with the 
barque B., and the five hands on board of the K., having lost 
heart, were, at their own request, taken on board the B. The 
B. then sent some of her own crew on board the K., and took 
her in tow, and towed her until the tow rope broke, when the 
vessels parted company, and the hands on board the K., with 
the assistance of the L., a steamship which they afterwards fell 
in with, brought the K. into Falmouth. In suits instituted on 
behalf of the owners, masters, and crews of the N., the B., and 
the L., Sir Robert Phillimore held that the owner, master, and 
orew of the N. were not entitled to salvage reward, but awarded 
salvage to the remaining plaintiffs. 



Modification "Whilst, however, the general rule which is illustrated by the 

of gpeneral , . , , 

rale. above examples is clear, and, in the words of Sir James Hannen 

in The Camellia (6), " there can be no doubt that services, however 

meritorious, which do not in any way contribute to the ultimate 

safety of the ship, are not entitled to salvage reward," it is 

Salvage, if the equally clear from several decisions, and indeed it has been ex- 

ao**materiall7 pressly ruled by the Privy Council (c), that, when a salvage is 



{z) Lush. 615. 

[a) 6 P. D. 193. 

{b) 9 P. D. 27, at pp. 29, 30. 



{c) The AtUu, Lush. 518, at p. 527 ; 
cf. also per Dr. Lushington, The 
Samuel^ 16 Jur. 407, at p. 409. 
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finally effected, those who meritoriondy contribute to that result Chapf r ii. 
are entitled to a share in the reward, although the part they oontribnted 
took, standing by itself, would not haye produced it. safety of the 

property in 
Deril * 

In The Jonge BmUaan (d) a ship had struck upon a rook near ^^ , 
Harwich, had lost her rudder and beat in her bottom, and, being 
deserted by her crew, was warped off by the smack William and 
Mary^ with great danger and peril. After she had been so 
brought off, and placed in such a situation that her master was 
able to bring off some bullion which formed part of the cargo, 
the vessel sank, but was afterwards weighed up and brought to 
Harwich by six other smacks. The owner, master, and crew of 
the William and Mary^ as well as the owners, masters, and crews 
of the six other smacks, sued for salrage. In the course of his 
judgment. Lord Stowell said : — 

" It appears that the vessel stuck fast upon a rock, with her 
bottom beaten in and her rudder lost, when the first salvors 
went to her assistance in a very heavy sea and succeeded in 
warping her off. She sunk afterwards, it is true ; but it is not 
on that account to be said that the first salvors had lost her 
again, or that they had abandoned their interest in her. They 
did not stay by her; but it cannot be supposed that having 
risked so much for her recovery they meant to desert her 
whilst others were employed in their sight in weighing her up 
and in saving the cargo. If they took no part in those exertions, 
it would only be because they perceived that the persons em- 
ployed in that service would perform it as well without them. 
They had been the original instruments of saving her from her 
original danger and of bringing her to the place where those 
other parties were enabled to complete her recovery. I am 
inclined to throw the salvage of the former as well as the latter 
services into hotch-pot, and to give all the persons concerned 
equal shares. The persons employed were many, being the 
crews of six or seven smacks. I shall direct them all to share 
alike, giving to owners and masters of the smacks a double 
share, and one person, whose leg was broken, three shares." 

In The Aztecs {e)^ the smack Queen Victoria fell in with 

(d) 5 0. Bob. 822. Approved in more, The JRllema, 6 P. D. 193, at 
The Atlas {ubi tup.) ; and contrasted p. 198. 
with The Killeena by Sir B. FhiUi* (e) 3 M. L. Cas. 326. 

K. n 
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Chapter II. the baxque Aztecs at anchor in a partially disabled state, near 
the Qxinfleet Sand. An agreement was made between the 
masters of the two vessels that the master of the smaok should 
'^take the Aztecs into Harwich EEarbour and plaoe her in a 
proper berth to repair damage, and find steamer to take her 
in, this 27ih October, weather permitting, for the sum of 30/." 
The smacksmen made every efiort to carry out the agreement, 
but failed owing to a change of wind, and were obliged to bring 
the Aztecs to an anchorage not far from the plaoe in which they 
had originally found her. The smack lay by her all night, during 
which the weather became very stormy. On the next morning 
the smack, after her crew had assisted the crew of the Aztecs 
in an unsuccessful effort to heave up the anchor, the chain of 
which parted, went away, leaving her master on board the 
barque. The barque proceeded to Gravesend and, the weather 
moderating, arrived there safely the same evening. It was con- 
tended by the defendant's counsel, relying, amongst other cases, 
upon the case of The Edicard HatrkinSy that the agreement not 
having been fulfilled, no salvage was due to the smack ; but 
Sir Bobert Phillimore, holding, as matters of fact, that the fulfil-, 
ment of the agreement had become impossible by the ^ act of 
God,' without fault on the part of the salvors, and that they, 
whilst endeavouring to perform it, had rendered valuable ser- 
vices, and had not left the Aztecs without the consent of her 
master, decided that the owners, master, and crew of the smack 
were entitled to reasonable remuneration as salvors. 

In the case of The Camellia (/), the ss. Victoria fell in with 
the ss. Camellia in the Atlantic, showing signals of distress, and 
with her propeller shaft broken, about thirty miles out of her 
usual course from America to England, and, at the request of 
the master of the Camellia^ took her in tow. After the Victoria 
had towed the Camellia for about eleven hours, the towing 
hawser broke, and, owing to a reasonable apprehension of 
danger to the cattle and sheep on board of the Victoria if he 
tried to turn rotmd to connect the ships, her master declined 
to take the Camellia again in tow. By the services of the 
Victoria the Camellia had been brought from ten to fourteen 
miles nearer her proper track and had been towed eighty-five 

(/) 9P. D.27. 
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zniles on her course, and thus brought into greater comparative Chapter n. 

safety. The Camellia ultimately reached Queenstown. It was 

held by Sir James Hannen that the Victoria was entitled to 

200/. as salvage reward. In the course of his judgment the 

learned judge said, upon the question of principle : — '^ I am of 

opinion that the principle laid down by Dr. Lushington and 

Sir Bobert Phillimore in the cases I have referred to, namely, that 

services which have contributed to the ultimate safety of a 

vessel, if interrupted before completion, without default of the 

salvor, are entitled to some remuneration, is applicable not only 

to the case of a vessel saved from imminent risk of wreck, but 

also to a case like the present, where the vessel is brought into 

a position of greater comparative safety than that in which she 

was when she asked for assistance." 

The ss. JSscalonay in the Ghilf of St. Lawrence, fell in with 
the ss. Sestia in a disabled condition and flying signals of 
distress. The master of the JSscalona agreed to tow the Sestia 
to a place of safety for 3,000/. After towage for some fifty nules 
in bad weather, the hawser broke. The EscaUma then stood by 
while the Hestia^ in a position of some difficuliy and danger, 
rode out the gale. The JEscahna afterwards left without per- 
forming any further service, except that of sending a message 
from a lighthouse as to the position of the Sestia. Bruce, J., 
in giving judgment, held that failure to perform the express 
agreement did not wholly disentiUe the Escalona to reward, 
and that, as the Sestia was left in a somewhat better position, 
being about fifty miles nearer her destination and more in the 
track of vessels than she was before the services began, the 
Escalona was entitled to some remuneration, which he assessed 
at 300/. {g). 

The August Korff became disabled in bad weather in the 
Atiantic about 1,000 miles from Falmouth, losing her rudder 
and part of her stem post. She had been assisted for a few 
miles and then abandoned by a steamer, when the ss. Acacia 
fell in with her and took her in tow. The Acacia after 
taking her 220 miles on her way lost her at night owing 
to the hawser parting, and then proceeded on her voyage 
without rendering any further assistance. Her services had 

is) Th€ JTe$tia, (1896) P. 193. 

1)2 
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Chapter n. lasted four and a half days, and in the course of them she 
had sustained some injiury to her engines. Subsequently the 
Marquette^ a valuable steamship of 7,000 tons, came up with the 
August Korff^ supplied her with provisions, and agreed to tow 
her to Falmouth ; but, owing to scarcity of fodder for her cargo 
of horses, she was obliged to proceed on her way, after having 
towed the August Korff about twelve miles. The August Korff 
ultimately reached Falmouth in safety. In an action of sal- 
vage, Bucknill, J., relying on the principle laid down in The 
Atlas {k) and The Camellia (see above, p. 34), awarded salvage 
remuneration to the Acacia and the Marquette on the ground 
that their services had meritoriously contributed to the ultimate 
success of the salvage operations (i). 



But no sal- 
yage rewards 
if olaiinants' 
efforts did not 
bring vessel 
into gfreater 
comparatiye 
safety. 



If, however, when the services of the claimants of salvage 
terminate, the vessel which they have sought to assist is in a 
position of not less danger than that from which they rescued 
her, they are not entitled to any salvage reward, however 
meritorious have been their exertions, and although the vessel 
is ultimately preserved without loss or injury from the position 
in which the claimants were obliged to leave her. 



Examples. 



The ss. Cheerful (/), on the night of the 1st February, 1885, 
broke down in the English Channel ten miles from Anvil Point. 
There was a heavy gale blowing, and she was then in a position 
of risk, but not of imminent risk. The ss. Cift/ of Hamburg came 
up in response to signals of distress, and, at the request of the 
master of the Cheerful^ took her in tow and proceeded towards 
Portland. About 3 a.m., after several hours' towing, when the 
vessels were off the Shambles lightship, the hawser parted and 
the Cheerful dropped anchor. Her position then was one of 
greater danger than that in which she was when first taken in 
tow. Later in the morning the City of Hamburg made an ineffec- 
tual effort to take the Cheerful again in tow, and by unskilful, but 
(as the Court found) not negligent, manoeuvring, damaged both 



(A) Lush. 618. 
(0 (1903) P. 166. 

(j) 11 P. D. 3. In addition to the 
examples cited in the text, see The 



Lepanto, (1892) P. 122 ; The Dart 
(1899), 8 Asp. M. L. G. 481 (see below, 
p. 46) ; The Kilmaho (1900), 16 TimeB 
L. B. 165. 
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vessels in the attempt. After making another equally unsuccess- Chapter n. 
fill effort, the City of Hamhurgy being herself in danger, bore away 
for Portland, and shortly afterwards the Cheerful was taken in 
tow by two tugs from Portland and placed in safety in Portland 
Boads. Butt, J., held that the owners, master, and crew of the 
City of Hamburg were not entitled to any salvage remuneration, 
upon the ground that, as the result of the services of the City of 
Hamburg had been temporarily to place the Cheerful in a more 
dangerous position than that in which she was when the services 
began, it could not be said that those services '* had conferred 
any actual benefit on the salved property " — the test of a right 
to salvage which Dr. Lushington had laid down in The India {k). 
A second instance is that of The Benlarig (J), The ss. VeBta 
on the 25th December, 1887, whilst on a voyage from Fiume 
to Bordeaux, fell in with a boat's crew flying signals of distress, 
twelve miles from Cape St. Vincent. The boat belonged to 
the ss. Benlarig^ and had been sent to seek assistance for that 
vessel, which was lying with her engines broken down about 
twenty miles to the southward. The master of the Vesta at 
once steamed to the Benlarig^ and agreed to attempt to tow the 
Benlarig to Gibraltar. The Vesta towed the Benlarig until about 
5,30 p.m. on the following day, when one of the two hawsers 
parted and fouled the Vestas propeller, so that the other hawser 
had to be cut. The Benlarig then drifted to within three or 
four miles of Cape Trafalgar light, and anchored in a position 
which the Court found, as a fact, to be a more dangerous posi- 
tion than that in which she was when the Vesta took her in 
tow. The Vesta stood out to sea, her master intending to wait 
for daylight, but, as a heavy gale continued and his vessel was 
still in a partly disabled state, owing to the fouling of the pro- 
peller, he idtimately decided that the best coui'se was to proceed 
to Gibraltar and give information as to the position and state 
of the Benlarig^ and this he did. The Vesta had towed the 
Benlarig about one hundred and thirty miles towards Gibraltar, 
and in consequence of the towage had sustained considerable 
damage. The Benlarig was subsequently brought into Gibraltar 
by the ss. Admiral Rorkej which, after the Vesta had reached 
Gibraltar, was sent from that place to her assistance. Butt, J., 

(A) 1 W. Bob. 406. 

(0 14 P. D. 3. And see The Lepanto, (1892) P. 122. 
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Chapter 11. held, following his decision in The Cheerful {ubi sup,)^ that, as 
the position in whioh the Vesta had left the Benlarig was 
more dangerous than that in whioh the Benlarig was when the 
towage commenced, no salvage had been earned by the Venta^ 
but he gave judgment in her favour for the sum of 400/., 
on the groimd that what had passed between the masters 
of the two vessels constituted a contract on the part of the Vesta 
to attempt to tow the BenJarig to Gibraltar, and that this at- 
tempt having been made, the Vesta was on the contract, though 
not as a salvor, entitled to a quantum meruit^ which the learned 
judge assessed at 400/. (m). 

It is submitted, with due respect, that in these two decisions, 
and especially in the last, the general principle of ^ no success 
no salvage,' was applied somewhat strictly against the claimants. 
For, in each ceuse, not only had the services been undertaken at 
the request of the vessel in distress and had been continued as 
long as it was practically possible to continue them, but they 
had been actually beneficial, in so far as they had brought the 
vessel into a position which, though temporarily one of greater 
danger than she was in at the moment of their inception, yet 
was actually nearer (in the case of the Benlarig^ very much 
nearer) to the place of safety into which she was ultimately 
taken, and also to the means of obtaining the assistance which 
took her there. What would have happened if the Cheerful 
or the Benlarig had not been taken in tow must be a matter of 
mere speculation (n) ; and several oajses show that, if it is 
proved that the services of the alleged salvors have been 
meritorious in character, but there is a doubt as to whether 
they have in fact contributed to the ultimate safety of the 
vessel in danger, the role of the Ciourt of Admiralty, look- 
ing to the general maritime interest in inducing men to assist 
Uf e and property in danger at sea, has been to lean to the view 
that in fact they have so contributed. Thus, for example, 
in the case of The E. U. (o), where lifeboat-men had gallantly 
gone on board a vessel in distress near the Brake Sand and tried 
to navigate her, but, after getting her head to the north, had 



Where there 
IB doubt as to 
yalue of ser- 
▼ioe, the 
Court leans 
tosalTors. 



(m) Gf. The Augtut Korff (the AU 
httera), (1903) P. 166. 

(«) Of. remarks on this head made 
by Story, J., The Henry Ewbankt I 



Sumner (Amer.), at pp. 414, 416. 

(o) ISpinkSyE. &A. 68. For a full 
statement of the facts of this case, see 
below, Oh. VI. pp. 189, 190, 
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ultimately been obliged, with her own crew, to leave her for the Ciutpter n. 
safety of their lives, and she had been subsequently salved by a 
steamer, Dr. Lushington, in considering their claim for salvage, 
said : '^ The learned counsel for the owners has said, with great 
propriety and great force, ^ Take the service altogether, what 
has it to do towards completing the salvage of the ship P ' 
The answer is, in my opinion, this : No one can teU the precise 
effect of the vessel being put to the north by those on board the 
lifeboat It may have been productive of great benefit, or, on 
the other hand, it may not have been in the slightest degree 
instrumental towards the ultimate safety of the vessel. Looking, 
however, to the whole case, and especially to the intrepid manner 
in which the salvors went on board the lifeboat, and the general 
maritime benefit in inducing persons to go on in extreme diffi- 
culiy to save the lives of those in danger, I shall overrule the 
tender, and give the sum of 300/." (jo). 

If property in danger is preserved, the circumstance that Effect of 
those whose services have contributed to its preservation have u^ce/<»^' 
been, in the course of their services, guilty of a mistake, or of Ju**!JJ^'*** ^ 
negUgenoe or misconduct, which is not of a flagrant kind, but salvor, 
which occaaions some damage to the property or expense to its Does not 
owners, will not operate to deprive the salvors of their right to workafor- 
reward, although it will diminish the amount of it. This was JJ^Jj^*^*^ 
decided by the Privy Council in The Atlas (q). 

In that case, the plaintiffs were smacksmen who were bring- 
ing into Yarmouth Harbour a derelict they had boarded in the 
North Sea, when, through the negligence of the tug which they 
had employed to tow her into the harbour, the vessel swung on 
to the beach. Before the smacksmen could obtain the assist- 
ance required in order to complete the service, as they intended 
to do, an independent set of salvors took possession of the 
vessel and got her off. The Privy Council, reversing the 
decision of Dr. Lushington, held the plaintiffs to be entitled 
to salvage, and laid down, upon the point of negligence or 
misconduct affecting a salvage claim, the following proposi- 

{p) For similar cases of liberality The Omessee, 12 Jur. 401 ; The SatUi' 

where the services of daimants of porey 1 Spinke, E. & A. 231. 

salvage, in the result, had proved to {q) Lush. 518. See farther on thia 

be of Uttle or no actaal benefit, see subject, Ch. VI. pp. HI— 148, 
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Chapter II. tion : — '^ That where succeBS is finally obtamed, no mere mis- 
take or error of judgment in the manner of procuring it, no 
misconduct short of that which is wilful, and may be con- 
sidered criminal, and that proved beyond a reasonable doubt 
by the owners resisting the claim, will work an entire forfeiture 
of the salvage. Mistake or misconduct, other than criminal, 
which diminishes the value of the property salved, or occasions 
expense to the owners, are properly considered in the amount of 
compensation to be awarded. Wilful or criminal misconduct 
may work an entire forfeiture of it ; but that must be proved 
by those who impute it" (r). 

Otherwifie, If, however, it is shown that after rescuing a vessel from a 

^ater th^^ position of danger, the persons claiming as salvors have brought 
befaifen^hlp ^^® vessel by their gross negligence into a position of equal 
is the result danger, in which she actually sustains greater damage than she 

of the negli- , , , , , , , 

gence or mis- sustained in her first position, and from which she is ultimately 
^^ ^^ ' preserved only by additional aid and at considerable expense ; 

or if the alleged salvors, after performing some beneficial service, 
are guilty of misconduct whereby, instead of the vessel being 
ultimately preserved by those salvors, a loss is incurred which 
cannot clearly be seen to be less than that from which their first 
efforts had saved her : it has been decided by the Privy Council 
- in the first case (fi), and by Sir James Hannen in the second (^), 
that no salvage reward has been earned by the claimants. 

In the first case. The I}uke of Manchester ^ the facts, so far as 
they are material, were that the plaintiff's steam-tug Copelana 
towed the Duke of Manchester off the Goodwin Sands, on 
which she had been stranded, but afterwards, as she was being 
towed by the steam-tug for the Downs, the Duke of Man- 
Chester^ through the gross negligence of the steam-tug, got hard 
aground on the Sandwich Flats, where she lay for some days, 
sustaining more damage there than she had done whilst stranded 
on the Goodwins, and she was ultimately got off only through 
the discharge of her cargo into lighters. Held by the Privy 
Council, affirming the decision of the Court of Admiralty, that 
the steam-tug was not entitled to salvage. 

(r) Lush. 528. 9 Jar. 1017 ; The Bygden^ 1 Not. of 

(a) TKe Duke of Uaneheeter, 4 Not. Cas. 115. 
of Cas. 580. See also The Loehwoods, {i) The Tan- Yean, 8 P. D. 147. 
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In the second case. The Yan'Yean^ the facts were shortly sb Chapter ii. 
follows : — 

The master and crew of the Yan- Yean, a vessel in distress, 
got on board the ss. Kirkstally which was standing by her. The 
mate and two of the crew of the Kirkstall afterwards went 
on- board the Yan-Yean but refused to take her master back 
with them, and also refused the assistance offered by a steam- 
tug. Finally, from want of local knowledge, they anchored : 
the Yan-Yean in an insecure place, where she began to drift, ^ 
was forsaken by the salvors, and sank. She was subsequently 
raised by her owners at considerable expense. In the action for 
salvage brought by the owners and crew of the Kirkstall, the , 
owners of the Yan-Yean denied that a reward was due and 
counter-claimed for damages. Sir James Hannen held that the 
mate of the Kirkstall was guilty of misconduct in refusing to 
take the master of the Yan-Yean on board of her, and in re- 
fusing to engage the services of the tug ; that, if the Yan-Yean 
had been ultimately saved, such misconduct would have worked 
only a partial forfeiture of the reward ; but further, that as the 
loss arising from the misconduct of the salvors was probably 
equal to that from which the Yan-Yean was first rescued, no 
salvage reward was due. A counter-claim of the owners of 
the Yan-Yean ior damages was dismissed. 

There is one distinct and exceptional class of cases in which Exceptional 
the Court of Admiralty awards salvage remuneration for services gaged' 
to property in danger although in fact they have not effected its ®®*^*'®*; 
ultimate preservation. 

If the master of a ship in distress requests the performance of 
a service of a salvage nature, — ^requests, for example, a steamer 
to stand by her in a storm, or to fetch an anchor from the shore, 
— and that service is rendered, but the ship for which the ser- 
vice is requested is eventually saved through some other cause, 
such as a fortunate change of weather ; or, secondly, if after the 
service has begun and whilst they are willing and able to com- 
plete it, those who have undertaken it are discharged by the 
master of the vessel in danger, who prefers, perchance, some 
other help which offers itself : the Court will not suffer the act 
of assLstiuice, although unproductive of benefit, to go unre-' 
warded, if it has involved an expenditure of time, labour, or 
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Chapter II. risk ; and further, in the second ease, may include in its award 
some compensation for the loss which the claimants of salvage 
have sustained in being prevented from completing the service 
which they had agreed to render (u). 

This class of cases is sometimes distinguished as that of 
* engaged * or * employed ' services. These terms, however, must 
not mislead one into supposing that the Court of Admiralty 
entertains the claim to reward for such services on the basis 
of a contract entitling the doer of them to payment in any 
event for work and labour done. In the absence of an express 
agreement to the contrary, such services give a title to reward 
in the Court of Admiralty, only if the property in peril, or 
at least some part of it, is ultimately saved (;r) ; and the 
reward for such services is assessed by the Court, not as it would 
be assessed in an action at law upon a contract for the employ- 
ment of labour, but upon the more liberal scale of salvage 
remuneration (y). The exception which the Court makes from 
the general rule that salvage reward is due only for services 
which result in some actual benefit to the property in peril, 
appears, from the language used by Dr. Lushington and Sir 
Bobert PhilUmore in the cases dted below in the text, to rest, 
partly on the recognition of a right of the daimant arising in 
equity (s), if not in law, from the fact that the services were 
requested services, and partly on the consideration of the 
interests of commerce and navigation. 



Bzamples. 



The Undaunted (a) was a vessel which lost both her anchors in 
a gale of wind in the English Channel, and her master requested 
the ss. JResolutey which had been attracted by her signab of dis- 
tress, to go to the nearest port and bring off to her an anchor 
and chain. The Resolute accordingly proceeded to Bamsgate, 



{u) See per Bamee, J., The Helvetia 
(1894), 8 AjBp. H. L. C. 264, n. 

(a?) See below, pp. 47—49. 

(y) See above, Ch. I. pp. 7, 17. 

(f) ''In ealyage we have to decide 
on purely equitable principles." Per 
Dr. Lu^iington, The Norma, Lush. 
124, at p. 127. 

[a) LuBh. 90. See, on this oape, the 



judgment of the G. A., The Renpor, 8 
P. D. 116, at p. 117. For recent 
examples in addition to those dted in 
the text, see Th4 Maaedam (1893), 7 
Asp. M. L. 0. 400 ; The Helvetia 
(1894), 8 Asp. M. L. 0. 264, n. ; The 
Cambrian (1897), 8 Asp. M. L. G. 263; 
The Sardinia, Shipp. Gaz., Jan. 14th, 
1902 ; The Ovedio, Shipp. Gaz. Weekly 
Summary, July 6th, 1905. 
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and her master engaged two luggers to bring out an anohor and Chapter ii. 

chain which he put on board of them. The Resolute then 

proceeded to rejoin the Undauntedy and succeeded in doing so, 

but the two luggers, without any fault on their part, failed to 

reach the ship before she had gained a place of safety. The 

master of the Undaunted then refused to accept the anchor and 

chain. In the salvage suit the daim of the steamer to salvage 

was not really contested, but it was urged that no salvage was 

due to the luggers because their services had been in no way 

beneficial to the ship. Dr. Lushington held that the luggers as 

well as the steamer were entitled to salvage remuneration. The 

grounds upon which he based this decision are fully stated in 

the judgment: — 

^' I cannot have any doubt as to the duty of the Court in this 
case. There is a broad distinction between salvors who volunteer 
to go out, at their own nsk, for the chance of earning reward, 
and if they labour unsuccessfully they are entitled to nothing ; 
the efiectual performance of salvage service is that which gives 
them a title to salvage remuneration. But if men are engaged 
by a ship in distress, whether generally or particularly, they are 
to be paid according to their efforts made, even though the 
labour and service may not prove beneficial to the vessel. Take 
the case of a vessel at anchor in a gale of wind, hailing a steamer 
to lie by and be ready to take her in tow, if required; the 
steamer does so, the ship rides out the gale safely without the 
assistance of the steamer ; I should undoubtedly hold, in such a 
case, that the steamer was entitled to salvage award, the how 
much to be determined by the risk encountered by both vessels, 
the value of the property at hazard, and the other circumstances 
of the case. The engagement to render assistance to a vessel in 
distress, and the performance of that engagement, so far as 
necessary or so far as possible, establish a title to salvage 
reward {h). In the present case there was an engagement : the 
steamer was engaged to go on shore and bring off an anchor and 
cable to this ship, which had parted from both anchors in a 
tremendous gale off the Foreland, and was, in my opinion, in 
very great danger. The engagement, as uBual in such cases, 
was not more specific than was necessary. The true effect of it 

(h) Qaoted by Sir B. FhiUimore, The Aztect, 3 M- L. Cae. 326, at p. 327. 
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Chapter n. was, ' You are to go and get me an anchor and cable, and do all 
that is necessary for this purpose/ The steamer proceeds to the 
shore, and employs two luggers to take the anchor and chain, as 
being by size and construction fitted to go alongside a large 
yessel in a seaway ; in fact, employs them as the best means of 
executing the promised service. Now if it was necessary and 
proper to employ these luggers, their employment forms part of 
the original order, and their services must be paid for. I am of 
. opinion that the luggers were most properly engaged by the 
master of the steamer ; I am further of opinion that they did 
all in their power to reach the vessel in distress, they put to sea 
immediately, and were for nearly three days knocking about 
the Foreland, and they were only disappointed in effecting 
their service by the act of God. The ship had driven as far as 
Lowestoft ; she was finally fallen in with by the steamer, and 
towed by her and another steamer to Qravesend : on the luggers 
arriving with the cable and anchor, the master of the vessel 
then refused to accept them. Looking to all the circumstances 
of the case, the risk of the ship, the long labour of the salvors, 
and the expense and loss of profits incurred, I shall give the 
Resolute 400/., and to each of the luggers 100/." 

The ss. Maude (c), on a voyage from Huelva to Hull, 
became disabled in bad weather about five miles south of 
the Dudgeon Light, and in the evening of the same day the 
steam-tug Walter Stanhope seeing her signals of distress came 
up to her. After some discussion between the masters, the 
master of the tug undertook to try and tow the Maude to Hull, 
and a towing hawser was made fast. Soon afterwards, however, 
the hawser parted, and, owing to the stress of weather, the 
Maude was obliged to anchor. The tug was requested to stay 
by the Maude during the night and she did so; but on the 
following morning the master of the Maude, instead of availing 
himself of the services of the Walter Stanhopey whose master 
was ready and willing to complete the service, engaged for a 
fixed sum, which the master of the tug refused to accept, 
another steamer, the Lord Cardigan^ which had come up during 
the night. The owners, master and crew of the Walter Stanhope 

(c) 3 Asp. H. L. C. 338. For a similar case see The Maa^dam (1893), 7 Asp. 
M. L. C. 400. 
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sued for salvage. With the question of law raised by the de- Cliapter ir. 
fendant's counsel, viz., that as the Walter Stanhope had not in 
faot performed a salvage service, no reward was due to her, 
the judgment of Sir Bobert Phillimore dealt in the following 
terms ; — 

'^ It is true that it has been held in this Court as a general 
proposition that a service, however well intended, but not 
rendered, shoidd not be rewarded. But that is a proposition 
which, in the circumstances of the ceise, induces the Court to 
consider the reason why the service is not rendered. The fair 
result of the evidence is that the Walter Stanhope was ready to 
do her best to the vessel in distress, and would have done so if 
the other engagement had not been made. The Walter Stan- 
hope is not entitled to be rewarded on the scale which would 
have been her due had she towed the Maude to Yarmouth or 
HuU. She was there the whole night, and she ought not to 
have been discarded {d)^ and is entitled to be rewarded for the 
services rendered, and to some compensation for the loss she has 
sustained by not being able to complete the service agreed upon." 

The decision of Sir E. Phillimore in The Melpoinene {e) is, 
probably, to be explained as belonging to the same class of excep- 
tion (/) . In that case the facts were as follows. The tug Resolute 
was lying under steam in the Mersey, when she saw the Melpomene 
in collision with a screw-steamer, and drifting rapidly up the river 
with the flood tide. The Resolute immediately followed them 
for the purpose of rendering assistance, and attempted to get a 
hawser on board the Melpomene but without success. The MeU 
pomene then drifted further up the river and showed blue lights 
as signals for assistance, when the Resolute made another at- 
tempt to take her in tow, and a hawser was passed between the 
two vessels ; the Resolute then steamed ahead, but shortly after- 
wards it was discovered that the hawser came away, and that 
in fact it had not been made fast on board the Melpomene. 
The tug Fieri/ Cross subsequently came up, and by her assistance 
and that of some other tugs (of which the Resolute was not 

(d) Bee, on this, per Sir F. Jenne, sach a case, Henessy et aL v. Ship 

The Maasdam, ubi tup, at p. 401, oited Versailles and Cargo, 1 Curtis (Amer.) 

below, Ch. Vin. p. 197. 363, at p. 359. 

W L. H. 4 A. & E. 129. Cf., as (/) SeeperPhiUimore, J., TheLart, 

to there being an * employment * in 8 Asp. M. L. C. 481, at p. 483. 
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Chapter n. one), the Melpomene was taken to a place of safety. Sir Bobert 
Phillimore awarded the Resolute 50/. as salvage Temuneration. 

" With regard to the question whether the Resolute is en- 
titled to any xemuneration at all, I have had considerable 
difiSculty, seeing that her intention, however good, was accord- 
ing to the evidence, practically unexecuted ; but on the other 
hand, I think there are no cases which would stand in the way 
of my adopting as a principle this proposition, which appears to 
me of considerable importance to the interests of commerce and 
navigation, especially at the present time, namely, that where a 
vessel makes a signal of distress and another goes out with the 
bond fide intention of assisting that distress, and, as far as she 
oan, does so, and some accident occurs which prevents her 
services being as effectual as she intended them to be, and no 
blame attaches to her, she ought not to go wholly unrewarded." 

The Dart {g) is a more recent case on the same point. The 
material facts of that case were as follows: — The ss. Dart 
became disabled in the Atlantic through the loss of her propeller. 
In response to signals of distress, a steamship, the Newhy^ came 
up with her and by agreement commenced to tow her on a 
course for Queenstown. The towage had not proceeded far 
when the hawser broke, and the Netchy^ although she stayed 
by all night with the intention of renewing the attempt to 
tow, rendered no further assistance, proceeding on her way the 
next day. Phillimore, J., after finding as a fact that the Newhy 
had rendered no material assistance, said : '^ She can get no re- 
ward unless she gets it imder the doctrine that she was engaged. 
If she had been engaged to stand by, or if she had been en- 
gaged to try to tow, then I should have been able to give her 
some award ; but she was engaged to tow. I construe that to 
mean to tow into a port of safety, and she failed in doing that. 
Now I can find no aiithority which would give her in those cir- 
cumstances any remuneration." The learned judge then 
referred to The Melpomene (fi(t«t(p.), which he distinguished from 
the case before him on the ground that in the former case the 
fault of those on board the salved vessel alone prevented the 
salving vessel from fulfilling her engagement ; and, continuing, 
he made the following statement of the law : — " If a salvor is 
employed to do anything and does it, and the property is 

{g) (1899), 8 ABp. M. L. 0. 481. 
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ultimately saved, he may claim a salvage award, though the Chapter il. 
thing which he does, in the events which happen, produces no 
good effect. If a salvor is employed to complete a salvage and 
does not, but without any misconduct on his part, fails after he 
has performed a beneficial service, he is entitled also to a salvage 
award. If a salvor is employed to do a thing and does not do 
it, and no doubt uses strenuous exertions and makes sacrifices, 
but does no good at all, then it seems to me he is not entitled to 
salvage" (A). 

Whilst it is apparent from a review of the cases which have The pree^a- 

, ij-irttiAji r tion of at least 

been cited that success so far as regards the efforts of those who some part of 
claim as salvors cannot be said, without important qualifications always asen- 
and exceptions, to be an essential ingredient of salvage, it is ***^ *® •, 
most necessary to bear in mind that unless, by some means, the claim. 
res to which the claimants' services have been rendered, or some 
part of it, reaches a place of safety, no right to salvage reward, 
in the proper sense of the term, can arise. There may, indeed, Special oir- 
be circumstances (t) in which the master of a ship in danger or may justify 
distress is justified in binding the shipowner by a special agree- ment for pay- 
ment to pay for certain assistance independently of the ultimate ^wtiv^f 
safety of the vessel (j). An illustration of this is afforded by Buocess. 
The Alfred {k). The steamship Wellfield having found the 
steamship Alfred^ on the 12th February, 1883, off Cape Finisterre 
in a disabled condition, towed her in heavy weather until the 
14th February, when, in consequence of the condition of the 
Alfredy the master of the Wellfield proposed to abandon her. 
However, at the desire of the master of the Alfred, it was 
agreed in writing that the Wellfield should stand by the Alfred 
as long as possible, and that the Wellfield and her owners should 
be paid for the time and towing already done and to be done 
from the 12th February, 1883. The Wellfield thereupon again 
took the Alfred in tow, but on the 16th February, owing to 
heavy weather, it was found necessary to abandon h^, after 
which she was totally lost. In an action for towage against the 
owners of the Alfred, the Court (Butt, J.) held that the agree- 

(h) lb. at pp. 482, 483. Tices are suocessful, see below, Gh. YI. 

(t) See on tliis point, 77ie Senpor, p. 163. 
per Brett, M. B., 8 P. D. 116, at (k) 5 Asp. M. L. C. 214. Cf. also 

p. 118. The FHnz Reinrich, 18 P. D. 81 ; Ths 

0) As to tlie effect upon the award Edenmorcj (1893) P. 79 ; The Strath* 

of Buoh an agreement where the ser- garry, (1895) P. 26(. 
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Chapter II. ment entered into by the master of the Alfred was a reasonable 

one, and one into which, in his position as agent ex necessitate' 

for his owners, he had authority to enter, and it awarded the 

plaintiffs the sum of 400/. in respect of the services (for four 

days) rendered prior to and after the agreement. Upon such 

an agreement an action in personam might be maintained either 

in the Admiralty or in the Queen's Bench Division of the High 

But, in sach Court of Justice. But, then, it is not a salvage agreement. A 

agreement is salvage agreement is an agreement which fixes, indeed, the 

SSva'^^^^ - amount to be paid for salvage, but leaves untouched all the 

ment. other conditions necessary to support a salvage award, one of 

which is the preservation of some part at least of the reSy that is, 

ship, cargo, or freight (/). 

The general The necessity of this condition being satisfied, in order to 

law ia clearly • i • i*p i ix-l-i j* 

laid down in maintain a claim for salvage, whether by proceedings tn rem or 
decided oases. ^^ personam^ has been laid down in several recent judgments (w), 
but it is perhaps most clearly set forth by the Court of Appeal 
The Senpor, in I'hc Henpor (n). That W£is an action in personam for salvage 
brought by the owners, master and crew of the ss. Mart/ Louisa^ 
against the owners and master of the ss. Renpor^ under the 
following circumstances : — 

The Mary Loiiisa, whilst on a voyage from Newcastle to New 
York, in April, 1882, came up with the Renpor^ which was 
seriously damaged and was exhibiting signals of distress in a 
field of ice. The master of the Mary Louisa was asked to stand 
by the Reyipor^ and he consented to do so upon the terms of a 
written agreement, to the following effect : — 

" Mary Louisa, April 13, 1882. 
" It is hereby agreed, between T. G., master of the above 
steamer, and E. 0., master of the steamship Renpor, that the 
above steamer, Mary Louisa, agrees to stay by me until I am 
in a safe position to get to port for the sum of 1200/!, my vessel 
being badly holed in starboard bow near collision bulkhead." 

The Mary Louisa stayed by the Renpor all night. In the morn- 
ing the Renpor sank, after her crew had been taken on board the 
Mary Louisa, which ultimately brought them home in safety. 

{t) See The Meatia^ (1895) P. 193, at 28 ; and the oases cited in The Renpor^ 
p. 199. 8P. B. 115. 

(m) See The Cargoex Sarpedon, 3P. D. («) 8 P. D. 115. 
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In the action the defendants demurred to the statement of Oh»pter n. 
'claim on the ground that the agreement had not been per- 
formed, and that no cause of action had arisen on it ; that no 
action for salvage would lie, as no property of the defendants 
had been saved. Sir Bobert Phillimore upheld the demurrer, 
and the Court of Appeal affirmed his decision. In the judg- 
ment of the Court of Appeal, which was delivered by Brett, 
M. B. (Cotton and Bowen, L. JJ., concurring), it was pointed 
out that the claim failed both on principle as a salvage claim, 
and upon the true construction of the contract itself. It failed 
in principle as a salvage claim, because it lacked the element 
which is "invariably required by Admiralty law in order to 
found an action for salvage," viz., that " there must be some- 
thing saved more than life, which will form a fund from which 
the salvage may be paid ; in other words, for the saving of life 
alone without the saving of ship, cargo, or freight, salvage is 
not recoverable in the Admiralty Court." It failed also upon 
the construction of the contract, because, rightly interpreted, 
the agreement therein contained was a " proper salvage agree- 
ment, which fixes the amoimt of salvage to be paid for services 
both to life and property, but leaves untouched all the other 
conditions necessary to support an award." " As on principle," 
said his lordship, "and on the construction of the contract 
itself, there must be something saved, I am of opinion that 
neither owner nor master is liable in this action, because no 
res has been saved." 

It is worth while to notice that, in the course of this judg- 
ment, Brett, M. B., referred to T?ie Undaunted (o), which had 
been relied upon by the plaintiffs, but expressly refrained from 
expressing any opinion as to the correctness of the decision, 
whilst pointing out that in any case it was no authority for 
the plaintiffs, as in The Undaunted the fact was that the ship 
was saved, and therefore there was a fund from which the pay- 
ment of salvage could be made. His lordship expressly dis- 
approved of the dictum of Dr. Lushington in The E. U, {p) (if 
correctly reported), that salvage might be payable in respect of 
services to a vessel, although that vessel was lost. 

(o) Lnah. 90 ; tup, p. 42. {p) 1 Spinks, £. ft A. 63, at p. 64. 
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CHAPTER in. 

OF THE SUBJECTS OF SALVAGE, 

The Jurisdiction of the Court of Admiralty informer times. 

The Merchant Shipping Actj 1894. 

Its Provisions considered (a) in regard to Salvage of Property ; 

(b) in regard to Salvage of Life. 
Life Salvage recoverable only when either Ship, Cargo, or Freight, 

is also saved. 
Of Freight. 
The Exemption of Oovemment Property from Arrest for Salvage. 



The jurisdic- 
tion of the - 
Court in 
fonner times. 



Not within 
the bod J of a 
cotmtT'. 



Statntonr 
jimsdiotion. 



In the case of the salving of property on the high seas, whatever 
may be the nationality of the salvors or of the property, the 
Oourt of Admiralty has long exeroised the right of decreeing 
a salvage reward if the property has been brought within the 
jurisdiction of the Oourt (a). If, however, the salvage took 
place above low-water mark, the Oourt had no jurisdiction in 
respect of it before the passing of the statute 1 & 2 Geo. 4, 
c. 75, s. 31, which gave the Admiralty Court, in regard to sal- 
vage services between high and low-water mark, concurrent 
jurisdiction with the Courts of common law; and it was not 
imtil the year 1840 (under the 3 & 4 Vict. c. 65, s. 6), that it 
could entertain claims arising within the body of a county, and, 
even then, only if they related to the salvage of a ship or sea- 
going vessel. By the 9 & 10 Vict. c. 99, s. 40, this last 
mentioned limitation was removed. The law now in force is 
contained in the provisions of the Merchant Shipping Act, 1894 
(57 & 58 Vict. c. 60) (6), which will presently be considered. 



(a) See 2^ 2Wo Friend*, 1 0. Bob. 17 & 18 Viot. o. 104 ; the 24 Vict. 
271. c. 10; and the 26 & 26 Viot. c. 

(h) Consolidating provirions in the 63. 
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It seems that under the old law, oertaanly as late as the year Chspter m. 
1799, in cases of oiyil salvage (in oases of prize it was other- 
wise (e) ), although the service had been rendered on the high 
seas, yet, if the property was afterwards landed and the salvors 
ceased to retain possession of it, the process of the Court of Ad- 
miralty in rem was not available to the salvors. '^ In cases of 
wreck and derelict," said Lord Stowell, referring to this in 
The Ttco Friends {d)^ '' I have known many instances of great 
hardship and, I will add, of crying injustice, where salvors have 
been amused with negotiations till the goods were landed, and 
then the authority of this Court has been defied, and the just 
demands of the claimants laughed to scorn." 

With regard to the salvage of life alone, and apart from pro- Salvage of 
perty, the Admiralty Court first obtained some power to decree ozLix^y not 
reward in respect of it by the statute 14 2 Geo. 4, c. 75, ss. 8, ^^^*^ 
9 {e)y and further provisions were contained in the statute 9 & 10 
Vict. 0. 99, s. 10. Under the earlier of these statutes life salvage 
was awarded by Sir John NiohoU in The Queen Mab (/), and 
under the later by Dr. Lushington in The Silver Bullion ($f). 
In the period prior to these statutes, the merit of the salvor of 
life was recognised only where he was also himself a salvor of 
property. " Where no property had been saved, and life alone 
had been preserved from destruction, no suit for salvage reward 
oould be maintained. The reason for this state of the law was 
that no property could be arrested applicable to the purpose. 
There could be no proceeding in rem — ^the ancient foundation of 
a salvage suit. In some cases it happened that one set of 
persons exclusively saved life, and another wholly distinct set 



{c) The Ttoo Friends, 1 C. Rob. 271, 
at p. 283 ; The Rapid, 3 Hagg. 419, at 
p. 422. 

(d) 1 C. Bob. 271, at pp. 282, 283. 
^nie passage is referred to hj Betts, J. 
(1846), The Brig John Gilpin, Oloott 
(Amer.) 77, at pp. 82, 83. 

{e) This appears to haye been the 
view of Sir J. KiohoU, aooording to 
his decision in The Queen Mab (3 Hagg. 
242). Bnt Dr. Lnshington expressed 
a cohtnaj opinion in his judgment in 
The Zephyrue, referred to in the next 



note; and in The Silver Bullion, 2 
Spinks, E. & A. 70, at p. 74. 

(/) 3 Hagg. 242. It is suggested 
by Dr. Lnshington in The Zephyrtie (1 
W. Bob. 329, at p. 833) that this de« 
dsion is to be explained by the f aot 
that The Queen Mab wasadereliot, and 
that her owners did not oppose: eedqu. 
In The Zephyrue no property at all was 
saved, and this fact alone would now 
be, as it was then, a fatal objection to 
the daim of the salvors of life. See 
above, p. 47, and below, p. 66. 

(ff) 2 Spinks, E. ft A. 70. 
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oiiapter m. saved the ship and cargo ; but in this ease also the salvors of 
life oould not render the property amenable to their claims. 
But where life and property had been saved by one set of 
salvors, it was the practice of the Court to give a larger amount 
of salvage than if the property only had to be saved, and this 
doctrine rests on high authority. The practice, too, was that 
all the property saved should be liable to pay such increased 
rate of salvage, the ship, the freight, and the cargo each in pro- 
portion to its value" (A). By the Act now in force, the pro- 
visions of which will presently be referred to, the saving of life 
is made the ground of an independent and substantive right to 
salvage reward in the case of all British ships, and, with some 
limitations, in the case of foreign ships also. 

Statutory It will now be convenient to state the principal statutory pro- 

* visions at present in force as to the subjects of salvage and as to 

the jurisdiction of the Court of Admiralty in regard to them. 

♦ 

67&68yiot. "Where services are rendered wholly or in part within 
0. CO* 

British waters in saving life from any British or foreign 

vessel (t), there shall be payable to the salvor by the owner of 
the vessel, cargo, or apparel saved, a reasonable amount of 
salvage to be determined in case of dispute in manner herein- 
after mentioned. 

" Salvage in respect of the preservation of life when payable 
by the owners of the vessel shall be payable in priority to all 
other claims for salvage. 

" Where the vessel, cargo, and apparel are destroyed, or the 
value thereof is insufficient, after payment of the actual ex- 
penses incurred, to pay the amount of salvage payable in respect 
of the preservation of life, the Board of Trade may, in their 
discretion, award to the salvor, out of the Mercantile Maiine 
Fund (see below, p. 68), such sum as they think fit in whole 
or part satisfaction of any amoxmt of salvage so left unpaid." 
(Merchant Shipping Act, 1894, s. 544.) 

"When it is made to appear to Her Majesty that the 

(h) PerDr.Lushingtoii, The Fusilier, WilUm IIL, L. B. 3 A. & E. 487, at 

Br. & L. 341, at p. 344, n. ; and cf. P* *^*' 

, ^ . ' , * ^ . (i) See on tliis, TAtf Pae{/tc, (1898) 

also the judgment of the P. C. tb. p ^^^ . ^ j.^^^^^ ^ ^^ ^^^^^ 

p. 351 , The Johannes, Lush. 182, at Fishinff Co,, So. 4 Sesa. Cas. (6th), 992 ; 
p. 187 ; per Sir B. Fhillimore, I%e and below, p. 63. 
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Government of any foreign country is willing that salvage Chapter III. 

should be awarded by British Courts for services rendered in 

saving life from ships belonging to that countEy, when the ship 

is beyond the limits of British jurisdiction, Her Majesty may, 

by Order in Council, direct that the provisions of this part of 

this Act with reference to salvage of life shall, subject to any 

conditions and qualifications contained in the Order, apply, and 

those provisions shall accordingly apply to those services as if 

they were rendered in saving life from ships within British 

jurisdiction." (Merchant Shipping Act, 1894, s. 645.) 

'^ Where any vessel is wrecked, stranded, or in distress at any 
place in or near the coasts {J) of the United Kingdom or any 
tidal water within the limits of the United Kingdom, and 
services axe rendered by any person in assisting that vessel or 
saving the cargo or apparel of that vessel or any part thereof, 
and where services are rendered by any person other than a 
receiver in saving any wreck, there shall be payable to the 
salvor by the owner of the vessel, cargo, apparel, or wreck, 
a reasonable amount of salvage to be determined in case of 
dispute in manner hereinafter mentioned." (Merchant Ship- 
ping Act, 1894, s. 546.) 

'^Subject to the provisions of this Act (A;), the High Court, 
and in Scotland the Court of Session, shall have jurisdiction to 
decide upon all claims whatsoever relating to salvage, whether 
the services in respect of which salvage is claimed were per- 
formed on the high seas or within the body of any county, 
or partly on the high seas and partly within the body of any 
county, and whether the wreck in respect of which salvage is 
claimed is found on the sea or on the land, or partly on the sea 
or partly on the land"(/). (Merchant Shipping Act, 1894, 
8. 565.) 



U) See TheFulham, (1898) P. 206, at 
p. 214. 

{k) Ab to the jnriBdiotion of inferior 
Ck>Drt8, see Williams and Brace, Adm. 
P^. 3rd ed. p. 149 et seq. 

{I) See on the corresponding section 
of the M. 8. Act, 1864 (17 & 18 Vict, 
c. 104, s. 476), TheJohanneSj Lush. 182, 
at p. 189 ; The WilUtn IIL, L. B. 3 
A. & £. 487, at p. 494. It was held 
in The Johannet that the proyisions of 



the M. S. Act, 1864, did not give the 
Admiralty Conrt jurisdiction over sal- 
vage of life only from a foreign ship, 
performed on the high seas, at a 
distance of more than three miles from 
the shore of the United Kingdom. 
The jurisdiction was extended by the 
24 Vict. c. 10, s. 9, and the 26 & 26 
Vict. c. 63, s. 69, which are consoli- 
dated in the sections of the M. S. Act, 
1894, set oat above. 
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Chapter m. 

Sommaiyof 
effect of 
Btatatory 
proyisicms. 



The general effect of these Btatutoiy provisions is that : — 

(1.) The Admiralty jurisdiotion extends to all oases of 
salyage of property, irrespeotiYe of the locality of the 
salvage servioe. 

(2.) The saving of life from British vessels is an independent 
ground for salvage reward, and stands on an equal 
footing with the saving of property. 

(3.) The right to salvage reward for the saving of life from 
foreign vessels is made dependent upon the servioe 
having taken plaoe wholly or in part within British 
waters, or from a vessel belonging to a state in regard 
to which an Order in Council has been made under 
the Merchant Shipping Act, 1894, s. 545. 

(4.) As against the owner of the vessel from which the life is 
saved, the claim for salvage of life takes precedence 
over any other salvage claim. 

(5.) In case of the vessel, cargo, and apparel not being saved, 
or proving insufficient to meet the claims of the salvors 
of life, the Board of Trade may award remuneration 
to them out of the Mercantile Marine Fund. 



Their judicial Several important points which require notice have been 
ti!^'^ ' judicially decided in regard to the language of these statutory 

provisions, both as to the salvage of property and as to the 

salvage of life. 



*' Salvage." 



" Owner." 



The expression '^Salvage," as defined by the Merchant 
Shipping Act, 1894, s. 510, ^'includes aU expenses properly 
incurred by the salvor in the performance of the salvage 
services.'' The question as to what expenses the salvor can 
recover under this section will be dealt with later (m) . 

The expression '^ Owner of the vessel " in sects. 544 and 546 
of the Merchant Shipping Act, 1894, appears to indude 
all persons interested in the vessel. The corresponding expres- 
sion in the Merchant Shipping Act, 1854, s. 458, '' Owners of 
such ship or boat,'' was held by Dr. Lushington in The Louisa (n), 
where the question was whether or not it included mortgagees, 
to include all persons interested in the ship or boat. 



(m) See Gh. VI. pp. 156—163. 



(») Br. & L. 59. 



♦I 



"vessel." ^ 

As defined by sect. 742 of the Merchant Shipping Act, 1894, <^Pt6r m. 
" Yeesel " (o) " includes any ship or boat, or any other desorip- " Vewel.' 
tion of vessel used in navigation," and " Ship," " includes every 
description of vessel used in navigation not propelled by oars." 
The words of inclusion are not to be read as meaning '' shall be • 
confined to " ; nor is the expression '^ not propelled by oars " to 
be construed as excluding eveiy vessel which is at any time 
propelled by oars. In Ex parte Ferguson ( j?), where questions 
were raised as to the interpretation of the word '^ ship " in the 
Merchant Shipping Act, 1854, Lord Blackburn, in the course of 
his judgment (in which Mellor and Lush, J J., concurred), 
made the following observations : — ^^ It is said, on behalf of the 
master and mate, that the fishing coble cannot be a 'ship.' 
She is tweniy-f our feet long ; she is not entirely decked over ; 
she has two masts and a rudder, which are removable, and she may 
be propelled by four oars. She goes out well to sea, and, though 
the oars are used to get her out of harbour, they are merely 
auxiliary to the use of sails. It is said, on behalf of the Board 
of Trade, that that is a ' ship.' The chief argument against 
that proposition is by referring to the interpretation clause 
(17 & 18 Yict. c. 104, s. 2), which says, ' ''ship" shaU include 
every description of vessel used in navigation not propelled 
by oars/ And the argument against the proposition is one 
which I have heard very frequentiy, viz., where an Act says 
certain words shall include a certain thing, that the words must 
apply exclusively to that which they are to include. That is 
not so ; the definition given of a ^ ship ' is in order that ' ship ' 
may have a more extensive meaning. Whether a ship is pro- 
pelled by oars or not, it is still a ship, unless the words ' not 
propelled by oars ' exclude all vessels which are ever propelled 
by oars. Most small vessels rig out something to propel them, 
and it would be monstrous to say that they are not ships. 
What then is the meaning of the word ' ship ' in this Act P It 
is this, that every vessel that substantially goes to sea is a 
ship." 



(o) The oorresponding expreBsion in it would seem that no wider inter- 

the K. S. Act, 1864, was ''ship or pretation oan be giren to the word 

boat." But, as the definition of *^ yeasel " than was foxmerlj giren to 

<*8hip" in that Aet (s. 2) was the « ship or boat.'' 

same as appears in the present Act, [p) L. B. 6 Q. B. 280, 290. 
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'Cliapter in. In the case of The Mac (^), the Court of Appeal (Lord 
Coleridge, L. C. J., Brett, M. B., and Cotton, L. J.) held, 
reversing on this point the judgment of Sir Robert PhiUimore, 
that a hopper barge which had no masts or sails, and which was 
* not navigable without external assistance, was a '^ ship " within 
the meaning of sect. 2 and the salvage sections of the Merchant 
Shipping Act, 1864. In the course of his judgment. Cotton, 
L. J., pointed out that, as sect. 19 of that Act spoke of ''ships 
not exceeding fifteen tons burden employed solely in navigation 
on the rivers or coasts" (r), an interpretation such as that 
suggested by Blackburn, J., in the concluding passage of the 
quotation from his judgment in Ex parte Ferguson {ubi 8up.)y 
which would restrict the meaning of the word '' ship " in the 
Act to a sea-going vessel, is too narrow. 

In the case of Oapp v. Bofid («) the Court of Appeal (Lord 
Esher, M. R., Fry and Lopes, L. JJ.) held the word " vessel," 
in the Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), to include 
a dumb barge propelled by oars and plying on the river Thames 
for the purpose of carrying goods, wares, and merchandise. 

An electric launch, in which passengers were taken for hire on 
pleasure trips on an artificial lake half-a-mile long and one 
hundred and eighty yards wide, was held by Lord Coleridge, 
L. C. J., and Charles, J., in The Mayory 8fc. of Southport v. 
Morris (^), having regard to the size of the lake, not to be a 
vessel used in navigation within the meaning of the definition 
of " ship " in the Merchant Shipping Act, 1864. 

In The Oaa-Float Whitton No. 2 (t*), a gas-fioat or buoy 
moored as a beacon, which in some respects resembled a ship 
but was incapable of navigation, was held by the House of 
Lords, affirming the decision of the Court of Appeal and (on 
this point) of the Divisional Court of Admiralty, not to be a 
^' ship " within the meaning of the Merchant Shipping Act, 
1854. "I think," said Sir Francis Jeune, "that it is an 
essential part of the idea of a ship that she should be used or 
intended to be used in navigation — that is to say, in the 

{q) 7 P. D. 36 ; (C. A.), •*. 126. Act, 1894. 
The case is more fullj reported, 46 («) 19 Q. B. D. 200 (G. A.) 

L. T. K. S. 906. (0 (1898) 1 Q. B. 359. 

(r) These words appear in the oorre- (w) (1895) P. 301 ; (C. A.), (1896) P. 

sponding section (3) of the H. S. 42 ; (1897) A. C. 337. 



^^ VESSEL.'' 57 

transport of persons or things. I do not say that every Chapter m. 
structure used for transport is a ship, because a raft may be a 
means of transport (^), but transport of some kind seems to me 
sine qud non. It does not appear to me enough that the object 
in question should be used for purposes of navigation" (y). 
The Court of Appeal and the House of Lords supported this 
view. Lord Esher, M. E., at the conclusion of his judgment 
in the Court of Appeal, said : *' Whether salvage could be 
granted for the saving of what is called a lightship may be 
doubtful. I incline to think not. If it is, it is only because 
the lightship would be held to be a ship. As to some instances 
which were proposed, viz., the Victory in Portsmouth Harbour, 
I have no doubt that she is a ship. So was the Dreadnought^ 
used for years as a hospital. So is a ship used as a coal- 
hulk (z). But the thing in question (a gas-buoy) is not a ship 
in any sense" (a). 

Dr. Lushington in A Raft of Timber (6) refused to treat a 
raft as a ship. ^^ This," he said, ^' is neither a ship [njor a 
seagoing vessel; it is simply a raft of timber" (t;). But, as 
Lord Herschell has pointed out ((/), rafts are frequently so 
constructed sfl to be navigable ; they may have crews resident 
on board ; and they are used for the transport of the timber 
of which they consist, and sometimes also of timber placed 
upon them. 

In Corbett v. Pearce {e)y the Divisional Court of the King's 
Bench (Lord Alverstone, L. C. J., Wills and Kennedy, JJ.) 
held that '' ship " in the Merchant Shipping Act, 1854, would 
include a barge navigated only on a tidal water. 

^^Boat," which is included in the meaning of the word 
" vessel " by virtue of s. 742 of the Merchant Shipping 
Act, 1894, seems to be a still more elastic word than " ship," 
and it would, it is submitted, include any vessel of small size 
intended and adapted for the conveyance of persons or goods 

{x) See the text below as to raits. transferable only by bill of sale. 

(y) (1895) P. 301, at p. 307. (a) (1896) P. 42, at p. 64. 

(e). Bnt see JEuropean and Australian ..v a w -^y^ 25 L 

JJoyo/ Mail Co. y. P. and 0, Co., U )[ 

L. T. (N. S.) 704, where a ship, whicsh W ^- ati p. 265. 

had been nsed for fonr years as a coal- W ^^ Gaa-Float JThition, 2fo. 2, 

hnlk, was held not to be a *' ship," (1897) ^' C 337, at p. 845. 
80 as to be by the H. S. Act, 1854, (e) (1904) 1 E. B. 422. 
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Chapter III, upon the water. Lord Esher, in his judgment in Chpp v. 
Bond {ubi mp.)^ held that the term '^ vessel '* in the Bills of 
Sale Act, 1878, would not include a raft or a Thiunes wherrj, 
but would include anything beyond a mere boat "Boat" 
clearly would cover a wherry ; it might perhaps cover a raft. 
The word appeared in the Merchant Shipping Act, 1854, but 
neither under that nor under the present Act has it been the 
subject of judicial interpretation in any reported case. 

The result of these decisions appeeurs to be that "vessel" 
includes whatever can be called a ship or a boat in popular 
language, and any vessel used in navigation which is not 
habitually propelled by oars, although used only in inland 
waters. 

<' Cargo.*' "Cargo" includes aU merchandise on board the salved 

vessel to whomsoever it may belong. It has been suggested 
by Lord Herschell that it should be extended so as to cover 
goods in tow. " Where goods are being towed from place 
to place, although they are not, strictly speaking, cargo, yet 
they partake of its character and are diosely analogous to it. 
They are being transported from place to place by a vessel. 
Their transport is a maritime adventure of precisely the same 
nature as the carriage of goods in the body of a ship. AU the 
grounds of expediency in which the law of salvage is said to 
have had its origin would seem to apply to the one case as to 
the other. It may be that in salvage law a broad and liberal 
construction should be extended to the word "cargo," so as 
to embrace goods in the course of being transported by a vessel, 
though not inside it " (/). 
No personal It does not indude, so far as regards the liability to 
seamenand airest and contribution to salvage, the personal effects of the 
passengers. master or the crew (^), or such wearing apparel and personal 
effects of passengers as are on their persons, or have been taken 
on ship-board for daily use during the voyage. A question as 
to such property of passengers was raised in The WiUem III. (A) ; 
and Sir Eobert Phillimore decided that the wearing apparel of 

(/) The Gat'Float WMUMj No. 2, Chittj) i. 242 ; Marrin on Wreck and 
(1897) A. C. 837, at pp. 344, 846. Salvage, 133. 

{ff) See Beawes, Lex Mexe. (eth ed. (A) L. B. 3 A. & E. 487, 490. 
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passengers, and other effects carried by them for their daily per- ciiaptor m. 
sonal use, may be considered to be privileged. There appears, As to liability 
however, to be no legal principle for the exemption from arrest JSjJSI^^d 
and contribution to salvage of such luggage and valuables as are I^???®' i"* 
not in daily use and are for the time in the custody of the ship ship, qu, 
and not of the passengers, although in practice these also are 
generally treated as exempt. If they are liable to claims for a 
general average contribution, one can see no reason in principle 
why they should not also be liable to contribute to the recom- 
pense for salvage services (t) ; and it has been held in the 
United States District Court, Southern District of New York (A;), 
that such things should contribute to general average. In the 
case referred to. Brown, J., after elaborately reviewing the 
authorities (/), and citing certain modem codes, concludes, ^'that 
by the general maritime law, aside from the provisions of recent 
codes, the only baggage exempt is apparel, and such other 
articles as the passengers wear, with the usual changes for the 
voyage, and as they actually take with them for use, which are 
in that sense attached to their persons ; not trunks delivered into 
the exclusive charge of the ship, which are neither in use nor in 
the passenger's possession during the voyage. The modem codes 
above dted differ as to the extent to which this exemption is 
allowed. When, as in this countiy, there is no statutory pro- 
vision on the subject, and no adjudication, the omission of the 
luggage from assessment, beyond that actually in the possession 
of the passenger and in use on the voyage, must be regarded as 
a favour or courtesy to passengers, or as being a waiver for 
practical reasons, rather than a strict legal right to exemption 
under the general maritime law ; unless, indeed, the practice 
not to detain and hold luggage for a general average adjust- 
ment were shown to have been so long settled and acted upon 
as to form one of the impUed terms and conditions upon which 
passengers embark " (m). 

(0 See Strang, Steel # Co. y. Soott # (1866 ed.), ii. 305, 306 ; Valin, Comm. 

Co., 14 App. Gas. 601, at p. 608. (1766 ed.), iL 199, 200 ; Bonlay-Patj, 

{k) Heye y. North German Lloyd, Gonr de Droit Comm. !▼. 662. And 

The New York Ifaritdme BegiBter, see Arnonld, Marine Ins. vol. ii. 

Deo. 7th, 1887, p. 5. s. 972 (7th ed.) ; Abbott, M.S., 14th ed. 

(/) Emerigon, Traits dee Assnr. (ed. p. 796. 
Boulaj-Paty) i. 626, 627 ; Beawes, (»i) That the trunks and other lug- 
Lex Meroat. (6th ed. Chitty) 1. 243 ; gage of passengers, if jettisoned, must 
PardesBus, Cour de Droit Oommeroial be contributed for in gpeneral average. 
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Chapter m. Ship's provisions, according to the analogy of general ave- 
rage (n), would not be held to be liable to arrest for salvage. 



"Wreck." 



" Wreck " was anciently limited to those portions of ship or 
cargo which were stranded. The term, according to Coke (o), 
in legal understanding, is applied to such goods as after ship- 
wreck at sea are by the sea cast upon the land. " Nothing 
shall be said * tcrecmim maris ' but such goods only which are 
oast or left on the land by the sea" {p). For the purposes, 
however, of the Merchant Shipping Act, 1894, "wreck" is 
declared by s. 510 to include jetsam, flotsam, lagan, and derelict 
found in or on the shores of the sea or any tidal water ; and 
it appears to be used in relation to salvage, to signify gene- 
rally, beside derelict, any part or fragment of ship or cargo, 
whether aground or afloat. But in order to be " wreck " 
within the meaning of this Act, the salved property must 
have previously formed part of a vessel, or of its apparel or 
cargo (j'). Where planks of timber had been moored in a river 
above a harbour and had accidentally got adrift and floated 
down to the sea, and had there been taken possession of by the 
claimants of salvage, the Court of Exchequer held that tliere 
had been no salvage of " wreck " within the Merchant Shipping 
Act, 1854 (r). And in a more recent case {q) a gas-float moored 
as a beacon which had got adrift was held not to be "wreck" 
within the same Act. 

By the Sea Fisheries Act, 1868 (31 & 32 Vict. c. 45), s. 21 
and Sch. I. Art. 22, all fishing boats, rigging, gear, or other 
appurtenances of fishing boats, nets, buoys, floats, or other fish- 
ing implements, foimd or picked up at sea are to be deemed to 
be included in the term " wreck " as used in any Act relating to 



aeems to be incontestable. Gf . Bonlay- 
Paty, CoTir de Droit Gommeroial, 
vol. iy. p. 562. 

(n) Brown y. StapyleUm and Others, 
4 Bing. 119. But see Amoold, 
Marine Ins. vol ii. s. 972 (7th ed). 

(o) 2 Coke, Inst. 167. 

(p) Sir Henry Con8table*8 Cate, 3 Co. 
Rep. Pt. 6, 106 a, cited by Brett, 
M. R., Carffo ex Sehiller, 2 P. D. 148. 
Cf. also per Sir Leoline Jenkins, 



Wynne's Life, vol i. p. Ixzxiz. For 
the effect of the provisions of the 
M. S. Act, 1894, relating to wreck, 
see Abbott, M. S., 14th ed. pp. 993— 
997. Cf. also the Board of Trade 
Instructions to Receivers of Wreck 
and other officers in respect of Wreck 
and Salvage, 1896 ; Arts. 89-126. 

(q) The Gat-Float Whitton, I^o. 2, 
(1895) P. 301 ; (C. A.) (1896) P. 42; 
(1897) A. C. 337. 

(r) Falm^ v. ^ouse, 3 H. & N. 606. 



^^ WEECk/^ ^^ DERELICT." 
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Merchant Shipping. The Sea Fisheries Act, 1883 (46 & 47 Chapter m. 
Yict. 0. 22), s. 10 and Sch. I. Art. 25, contains similar provisions, 
only adding to the list of articles above-mentioned small boats 
belonging to fishing boats, and lines. 



The terms " flotsam," " jetsam," and " lagan," are thus '/ Flotaam, 

• • t v jetaam, and 

explamed in Sir Henri/ Constables Case (s) : — lagan." 

^^^Ihtsam' is where a ship is sunk or otherwise perished 
and the goods float on the sea ; ^ Jetsam ' is where the ship is 
in danger of being sunk, and, to lighten the ship, the goods 
are cast into the sea, and afterwards, notwithstanding, the ship 
perish. * Lagan ' {vel potius * ligan ') is when the goods which 
are so cast into the sea and afterwards the ship perishes, and 
such goods are so heavy that they sink to the bottom, and the 
mariners, to the intent to have them again, tie to them a buoy, 
or cork, or such other thing that will not sink, so that they may 
find them again, and dicitur lig. a Uganda ; and none of these 
goods which are called jetsam^ flotsam^ or ligan^ are called wreck 
so long as they remain in, on or upon the sea ; but if any of 
them by the sea be put upon the land, then they shall be said 
wreck." 

"Derelict" is a term legally applied to a thing which is "Doreliot." 
abandoned and deserted at sea by those who were in charge 
of it, without hope on their part of recovering it (sine spe recti* 
perandt)y and without intention of returning to it {sine animo 
revertendi) (t). It is in practice usually applied only to a vessel, 
but it might properly be used of caxgo also apart from a 
vessel {u). The question whether a vessel is or is not to be 
adjudged a derelict is decided by ascertaining, not what was 
actually the state of things when she was quitted by her master 



{$) 3 Coke's Bep. Pt. 5, 106, a & b. 
See, also, per Sir Leoline Jenkins, 
Wynne's Life, vol. i. p. Ixzziz. 

{t) See the judgment of the Privy 
Council in Cossman y. JFestj 13 App. 
Cas. 160, at pp. 180, 181 ; per Lord 
Stowell, The Aquila, 1 0. Bob. 37, 
at p. 40; per Dr. Lushing^n, The 
Coromandel, Swab. 205, at pp. 208, 
209 ; The Gertrude, 30 L. J. Adm. 130, 
at p. 131 ; per Br. Stock, The Coemo* 
politan (Irish), 6 Notes of Cases, 



Suppl. xvii, zz — ^zzviii; per Sir B. 
FhiUimore, The Zeta, L. B. 4 A. & E. 
460, at p. 462 ; Marvin on Wreck and 
Salvage, p. 133. 

(m) See The Samuel, 15 Jur. 407, at 
p. 410 ; The King v. Property Derelict, 
1 Hagg. 383 ; The King y. Fortg-nine 
Cathe of Brandy, 3 Hagg. 270 ; The 
Ktng Y. Two Caske of Tallow, ib. 294 ; 
Boiler ex Elephant (1891), 64 L. T. 
(N. S.) 543. 
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Chapter m. and crew, but what were their intention and their expectation 
when they quitted her (x). The vessel is not a derelict if she is 
left by her master and crew temporarily, for the purpose of pro- 
curing assistance, or with the distinct intention of returning to 
her (t/), although the master may have given up the entire 
management to salvors (2). On the other hand, a deserted 
vessel is not the less a derelict, because those who left her for 
the safety of their lives, and not for the pui'pose of getting 
assistance, meant, if they could, to send a steamer to look for 
her (a) ; and if they intended at the time to leave her finally, a 
change of intention on their part, and an effort by them to 
regain herj axe immaterial (6). In judging of the intention 
and expectation of the master and crew at the time of abandon- 
ment, the Court of Admiralty, in the absence of any direct evi- 
dence which is satisfactory, is guided by the consideration of the 
surrounding circumstances, such, e.g., as the fact that the vessel 
was then near the coast and not in the open sea {c)j or that the 
quitting of the ship took place without counsel or deliberation 
in the agony of collision (d). A barge found adrift in the 
Thames without anyone on board of her is not, in the absence 
of further evidence of abandonment by her owners, to be treated 
as a derelict {e). A vessel found at sea in a position of danger 
and without any one of her crew on board of her is primd facie 
a derelict (/). But she ought not to be considered a derelict, if 
it is shown that she had been captured by the enemy and after- 
wards deserted by the captor; for in such a case there is no 
animuB derelinquendi imputable to the owner (g). 



(d?) See per Dr. LuBhington, The 
Sarah Bell, 4 Not. of Gas. 144, at p. 146. 

(if) The Aquila, I 0. Rob. 37, at 
p. 40 ; The Zepanto, (1892) P. 122. 

(z) Coeeman y. JTeetf ubi tup. ; The 
ZepantOf ubi sup. 

(a) The Coromandel, Swab. 206. 

[b) The Sarah Bell, ubi Olp. 

{e) See per Dr. Losbrngton^ The 
Barefoot, 14 Jnr. 841, at p. 842 ; The 
Florence, 16 Jnr. 572. 

{d) The Cosmopolitan (IriBb), 6 Not. 
of Gas. Sappl. xtu ; The Fenix, Swab. 
13, at p. 16 ; The Piektcick, 10 Jnr. 
669, at p. 670. 

{e) The Zeta, L. R. 4 A. & E. 460. 



In The Vpnor (2 Hagg. 8), Lord 
StoweU rejected a daim for salvage 
wbicb was preferred by persons wbo 
bad found a bargpe, withont persons 
on board, and wltb no anchor ont, 
aground on a sandbank in the Medway . 
Hie owners satisfied the Gonrt that 
the two bands bad only left the barge 
to procure assistance, and that it was 
afoommon usage to leave barges on 
the sand. 

(/) The Coemopolitan, ubi sup. 

{ff) The John and Jane, 4 G. Rob. 
216 ; The Cosmopolitan, uH tup., at 
pp. zziz— zzzi. But see The Lord 
Nelson, Edwards, 79. 
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B7 the Merchant Shipping Act, 1894, s. 644 (cited above, Oh>ptw m. 
p. 52), salvage reward is made payable in respect of the saving 
of life " from any . . . vessel" (A). salvaob. 

It was held in The Fusilier (*), that the corresponding ezpres- 
sion in the Merchant Shipping Act, 1854, s. 458, ^^ belonging 
to a ship or boat " applied to passengers as well as to crew. 
It was also held in The Cairo (A;), that if a ship be in danger 
and thereupon some of the crew leave her in one of the boats, and 
are afterwards preserved by salvage services, the shipowner is 
liable for the payment of salvage reward to the salvors of them 
although they left the ship without orders. In that case the 
steamship Cairo suffered serious damage by a collision at sea, 
and her master ordered her boats to be got out. Some of her 
crew, without waiting for orders, manned one of the boats after 
it had been got out, and rowed away in it. They were after- 
wards picked up and rescued from a position of danger by a 
smack. In a salvage suit instituted on behalf of the owners and 
crew of the smack against the steamship, it was held by Sir 
Robert Phillimore that the plaintiffs were entitled to recover, 
and he awarded them 140/. But, in the course of his judg- 
ment, the learned judge intimated that he should not have 
awarded salvage if the seamen had left the ship contrary to 
orders, except for some good and sufficient reason. 

'^ I should be sorry, by any words of mine, to countenance the 
idea that the section of the Merchant Shipping Act, 1854, to 
which I have referred (s. 458), would be so strained as to compel 
the Court to hold a ship liable for salvage because some of her 
crew had deserted her without reason and contrary to orders, 
and had afterwards found themselves in a condition of danger 
from which they had been rescued " (/). 

By the Merchant Shipping Act, 1894, s. 544 (1) (m), salvage The saying of 
reward is made payable for the preservation of life from a foreigaye^ 
foreign vessel where the salvage service is rendered wholly or in jJ^^^J^y^ 
part within British waters. The provisions of the Admiralty "^^^^ rendered 
Court Act, 1861, s. 9, which for the first time made salvage part within 

British 
waters. 

(A) For definition of vessel, see (/) Ih. at p. 186. 

above, p. 66. (m) Consolidating M. S. Act, 1854, 

(t) Br. & L. 341. 88. 468, 469, and the Admiralty Conrt 

\k) L. R. A. k £. 184. Act, 1861, s. 9. 
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caiftptwr m. reward recoverable for suoh servioes, came under judicial con- 
sideration in The Willem IIL (n). In that case, WUlem III,, a 
Dutch ship, having on board a large number of passengers, took 
fire about eight miles to the S. and E. of the Owers light-vessel. 
Some of the passengers and crew escaped in boats, and were 
picked up by the Flora, a French schooner. The schooner after- 
wards fell in with a British steamship, and the persons who had 
been picked up by the schooner were, at their own request, put 
on board the steamship and carried by her to Spithead, where 
they were safely landed. The Flora was not during any part 
of the time when the persons from the Willem III. were on 
board of her, within three miles of the shore of England or in 
British waters. A claim for salvage on her behalf was rejected 
by Sir Eobert Phillimore. " No part of the services rendei-ed 
by the Flora were rendered in British waters, and I think the 
circumstance that other services were afterwards performed by 
other persons in British waters cannot avail to bring the claim 
of the Flora within the provisions of the Act of Parliament." 

The provisions of the present Act came under consideration 
in The Pacific (o). In that case the steam-trawler Jersey feU 
in with the Norwegian barque Pacific, flying signals of distress 
in the North Sea, about ninety miles north-east of the Spurn. 
The crew of the Pacific were taken on board the Jersey, and the 
state of the weather rendering any attempt to save the Pacific 
impracticable, the Jersey proceeded to Hull, where she landed 
the Pacifiers orew. The Pacific was subsequently brought 
within the jurisdiction. In an action of life salvage. Sir 
Francis Jeune found, as a fact, that the services had been 
rendered in part within British waters, and accordingly decreed 
an award. 

It is a question of fact in each case whether the service for 
which salvage reward is claimed was rendered in part within 
British waters. '* I can imagine cases," said Sir Francis Jeune 
in the preceding case, " where people might be salved from a 
vessel, and then might be taken very considerable distances, 
perhaps for a long voyage, by the vessel which salved them, and 
then might come within British waters (j9). It could not be 

(») L. B. 8 A. & E. 487. (6th), 992. 

(o) (1898) P. 170. AjtdaoeJSrffenten (p) For suoh a case, Bee JorgeMen ▼. 

T. Neptune Fiihing Cb., So. 4 Seas. Gas. Kepttme Fishing Oo,, ubi sup. 
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Baid that that was a case of salvage servioes being performed in Chapter ni. 
part in British waters, because it is clear that the salvage 
services would have finished long before the ship came within 
British waters at all. It is evident that one must be guided by 
practical considerations in each case, and what one has to look 
at is whether the vessel in the course of effecting the salvage 
service was within British waters " (q). 

The provisions of the Merchant Shipping Act, 1894, s. 545, 67 & 58 Vict. 

« - , c> 60. B. 645| 

have not as yet been extended to any foreign country but only applied 
Prussia. *^ *™«^- 

It is necessary to bear in mind that, whilst, subject to certain ^ claim for 
exceptions already noticed, a salvor of life, although he has nnless there 
taken no part in the salving either of the vessel to which those saved^gSisfc 
whose lives he has saved belongs, or of its cargo, may proceed ^^im^can be 
in the Admiralty Court for the purpose of getting a reward, enforced, 
his right to recover, in the absence of a special agreement (r), 
depends upon something — either ship, cargo, or freight — 
having been preserved, and that ** for the saving of life alone, 
without the saving of ship, freight, or cargo, salvage is not 
recoverable in the Admiralty Court " («) ; further, that the 
party against whom alone he can recover salvage is the 
party to whom property, or, at least, some interest in pro- 
perty {t), has been saved. If the ship is saved but the cargo is 
lost, it is only from the shipowner that payment for the salvage 
of life can be required. If, on the other hand, the ship is 
lost but lives and cargo are preserved, the shipowner is under 
no liability to contribute to the salvage reward due to the 
salvors of life, and the burden of it must be borne wholly by 
the owners of the cargo. In the case of The Cargo ex Sarpe* Example. 
don (t«), the facts were briefly as follows : — The Spanish steamer 
CaMeroUy on the high seas, fell in with the British steamer 
Sarpedon in a state of great distress. The passengers on board 

{q) (1898) p. 170, at p. 175. See aleo per Sir J. Hannen, The Atmig, 

12 P. D. 60, at p. 61. 
(r) Per Sir K. PhiUimore, 3 P. D. ^^j g^ ^^^ ^^ j Hannen, Five Steel 

28, at p. 34. Sarffes, 16 P. D. 142, at p. 146 ; per 

(«) Per Brett, M. B., pronoimoing Lord Alyerstone, L. G. J., 7^ Caryo ex 

the judgment of the Court of Appeal, Fori Victor, (1901) P. 243, at p. 266. 

The Fmpor, 8 P. D. 116, at p. 117. (m) 3 P. D. 28. 

K. F 
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Chapter III. tke Sarpedon^ and the specie which formed a part of her oargo, 
were thereupon at once taken on board the CaUeroHy and the 
Calderon tried to tow the Sarpedon into safety, but without 
success, and ultimately the master and crew erf the Sarpedon 
also were taken on board the Calderon ; the Sarpedon was aban- 
doned, and her master, crew, and passengers were brought, 
with the specie, on board the Calderon^ safely into an Eng- 
lish port. The specie was then arrested, in an action of salvage 
instituted by the owners, master, and crew of the Calderon j who 
claimed in the action to recover for life salvage, and also for 
salvage services to the Sarpedon and the specie itself. The 
Court, without attempting to establish a distinction between 
saving the specie and the lives, and the services inefiectually 
rendered to the ship, awarded to the plaintiffs 4,000/. as 
salvage remuneration. The owners of the specie then moved 
the Court to determine how much of the sum awarded for 
salvage, and subsequently paid to them by the owners of the 
specie, was for life salvage, and how much for salvage of 
specie, and to declare that the sum awarded for life salvage 
ought to have been paid to the plaintiffs by the owners of 
the Sarpedon ; and further, to order the owners of the Sarpedon 
to recoup to the owners of the specie the sum paid by them in 
respect of life salvage and costs to the plaintiffs in the sal- 
vage suit. The Court (Sir Eobert Phillimore) refused the 
motion, on the ground that, as no property belonging to the 
ovniers of the Sarpedon had been preserved to them, they could 
not be held personally liable to pay any portion of the sum 
awarded for salvage. 



Extent of re- 
ward limited 
to Talue of 
property 
preserved. 



Again, the extent of the liability of the owner of the salved 
property to pay life salvage is limited to the value of the pro- 
perty as salved. "I am of opinion that the liability to pay a 
reasonable amount of salvage to life salvors is imposed upon 
owners of cargo as well as upon owners of ships, and that such 
liability is not a general personal liability to be enforced in any 
circumstances, whether the ship and cargo are lost or not, but is 
a liability limited to the value of the property saved from 
destruction" (x). 



[x) Per Baggallay, L. J., Cargo ex SchUler^ 2 P. D. 145, at p. 157. 



i 
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Provided, however, that either ship or cargo in fact, either Chapter m. 
wholly or in part, escapes destruction, that which so escapes The property 
is liable to the claims of the salvors of life, although its been ^^salyed f' 
preservation has not itself been due to any salvage service. 
This was decided by the Court of Appeal in The Cargo ex 
Schilkriy), In that case a German steamer with specie on 
board was wrecked in British waters, and the lives of the pas- 
sengers and of some of the crew were saved by boats from the 
shore. Afterwards, by means of divers whom they employed, 
the owners of the specie recovered a large portion of it. An 
action of salvage, in respect of the saving of life, was insti- 
tuted by the owners, masters, and crews of the boats against the 
owners of the specie. Held by James and Baggallay, L. JJ. 
(diss. Brett, L. J.), that the plaintiffs were entitled to be paid 
salvage remuneration out of the specie. In delivering his judg- 
ment (s), James, L. J., said : — 

*^ If a ship is in distress, and the persons who go to its rescue 
busy themselves in the first instance, as they ought to do, 
exclusively with the salvage of lives, and while they are doing 
this, by a change of weather, a rising tide and a favourable 
breeze lift the ship and waft her into a safe cove, surely it is 
quite as reasonable and right that the ship and cargo, saved by 
the act of God, and without farther expense, should pay the life 
salvors as if they had been saved by a steam-tug coming up at 
the critical moment, or by some other salvage services for which 
they would have further to pay. In this case the ship was not 
saved, but the cargo was saved, that is to say, it remained in a 
place to which the owners had access, and from which they 
were able to get it ; and it appears to me to make no difference 
that the bullion has been brought to the surface by divers paid 
by the owner." 

In the case of The Annie {a) (before Sir James Hannen), a The Annie. 
curious attempt was made to recover life salvage from a ship- 
owner whose vessel had been sunk by collision with another 
and afterwards raised by local authorities, and sold by them in 
order to defray expenses, and who, in an action against the 
owner of the vessel in fault, had recovered as damages full 

(y) 2 P. D. 146. {z) Ih, p. 160. {a) 12 P. D. 60. 

f2 
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Chapter ni. oompensation for the sunken vessel. The facts and the deoision 
were as follows : — 

The defendants' vessel having been sunk in the Eiver Thames 
by a collision occasioned by the fault of another vessel, the 
Conservators, acting under 20 & 21 Vict. c. cxlvii, s. 86, caused 
it to be raised and sold, and the proceeds of the sale being 
insufficient to defray the expenses of raising it, they recovered, 
under s. 86, the amount of the deficiency from the defendants. 
The defendants on their part recovered the full value of their 
vessel from the owners of the vessel which was to blame for the 
collision. 

In an action for salvage in respect of the preservation of the 
lives of the crew of the defendants' vessel at the time of the 
collision, it was held that the salvors could not recover ; that 
the defendants' vessel not having been saved there was nothing 
to which the claim for life salvage could attach ; and that it 
could not be preferred against the defendants in respect of the 
amount recovered as damages from the vessel to blame for the 
collision. 

Payment of By the Merchant Shipping (Mercantile Marine Fund) Act, 

BaWageout of 1^98 (61 & 62 Vict. 0. 44, s. 1 (b)), it is provided that sums 

"ro^W^ b P*^^ ^y *^® ^^^^ ^* ^^^^ ^ salvors of life under s. 644 (3) 
Parliament, of the Merchant Shipping Act, 1894, which has already been 

cited, shall be paid out of moneys provided by Parliament, 
instead of out of the Mercantile Marine Fund. 

PREIGHT. Besides ship, cargo, and life, freight at risk is also, in a 
Freight is Bensc, the Subject of salvage, and, where it has been earned 
^f^aj*'^^^^ through the salvage, it contributes proportionately with ship 

and cargo to the payment of the salvage reward. Where the 

freight to be earned by the voyage consists of money payable 

Freight may for the carriage of passengers (i), and the ship is lost, but the 

SaasaSe- passengers are saved and are carried in the salving ship to their 

money. destination, so that through the salvage service this freight is 

earned for the owner of the lost ship ; there is, it is submitted, 

in the freight a valuable interest in respect of which, although 

no property, in the ordinary sense of the word, has been saved, 

(b) For an instance of suoh freight, see, beeideB The MedinUf died in the text, 
7%e Eatttm Aftmarch, Lash. SI, at p. 82. 
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the shipowner is liable to the salvor of the lives and the freight Chapter iii. 
for the payment of reward. 

The Medina was a steamship carrying 550 pilgrims from The Medina, 
Sumatra to Jeddah. In the course of the voyage she was 
wrecked on the Parkin Eock in the Red Sea. The Pilgrims 
gained a part of the rook which was a few feet above water, but 
on which, in cmc of bad weather, they would be exposed to 
imminent peril. 

In answer to signals from the rock the s.s. Timor came up, 
but her master refused to rescue the pilgrims for a less sum than 
4,000/., and the master of the Medina ultimately agreed to pay 
him that sum for the conveyance of the pilgrims to Jeddah. 
The Timor conveyed the pilgrims to Jeddah, and the owners of 
the Medina became entitled thereby to the passage-money 
(amounting to 4,000/.), of which the freight consisted. The 
Medina herself was a total wreck. The owners of the Timor sued 
the owners of the Medina in an action in personam in the 
Exchequer Division of the High Court of Justice to recover the 
sum of 4,000/. under the agreement. The action was removed 
to the Admiralty Division, and the Judge of that Court (Sir 
Bobert Phillimore), and, affirming his decision, the Court of 
Appeal (James, Baggallay, and Brett, L. JJ.) refused to uphold 
the agreement, because it was inequitable, but awarded the 
plaintiffs for salvage 1,800/. (c). 

There was, no doubt, in this case an agreement for the pay- 
ment of salvage, but the right of the plaintiffs to remuneration 
in the Court of Admiralty would, it is apprehended, have been 
equally good if no agreement had been made, seeing that the 
freight had been saved to the defendants, and the salvor of life 
is entitled to salvage according to the reasoning of the judgment 
of the Court of Appeal in The Renpor (e/), if ship, cargo, or 
freight is saved also. 

If, on the other hand, the contract of the shipowner with 
the passengers excludes liability to forward them on to their 
port of destination, the master, in transhipping them, will be 
deemed to be acting as agent of the passengers and not of the 

(e) 1 P. D. 272 ; 2 P. D. 5. (d) 8 P, D. 115. 



70 



OF THE SUBJECTS OP SALVAGE. 



ciiApter III. Bhipowner, and the latter cannot be made liable for salvage 
remuneration (6). 



OOVEBV- 

MEHT BfllFS 

AVD 

8T0BES. 



There remains for special notice the position, as regards liability 
to claims for salvage, of ships and stores belonging to our own 
or to a foreign sovereign State. No salvage action in rem can 
be prosecuted against such ships or against stores on board of 
them (/). The same exemption belongs, it is presumed, to all 
property of our own or of a foreign State on board a private 
ship. It is usual, however, for the Admiralty to appear and 
submit to the judgment of the Court in the case of claims for 
the salvage of stores belonging to the British Government (g). 
Whether a vessel hired by the government as a transport is 
protected from arrest in a salvage suit seems doubtful. There 
are instances of the arrest having been made without any ob- 
jection to the jurisdiction being raised (h). Private goods 
which are on board the warship of a foreign government, and 
of which that government has for public purposes charged itself 
with the care and protection, have been held to share the im- 
munity from arrest which is enjoyed by the ship itself (t). 



{e) The Mariposa, (1896) P. 273. 

(/) SeeI!^iVi««J'r«fcrii?*,2Dod8. 
451; The Oonstitution, 4 P. D. 39; 
Touftff y. SS. Seotia (1903), 9 Asp. 
M. L. G. 485 (P. C), where the veesel 
proceeded against was a passenger 
ferry boat belonging to a Colonial 
goyemment. Foreign goyemments 
haye sometimes requested the judge 
of the Admiralty Court to award as an 
arbitrator in cases of salvage seryioes 
rendered to the pro perty. The Con* 
etUutUmf ubi tup. at p. 47. The ex- 
emption is not confined to warships, but 
extends to aU yessels and stores which 
are the property of a soyereign state. 
See The Tarlement Beige (C. A.), 5 
P. D. 197, in which the earlier cases 
are reviewed at length. Where 
goyemment stores were being carried 
at the risk of charterers, and the 
stores were salved from a danger for 
which the charterers were responsible, 
the charterers were held liable to pay 
salvage: The Carpo ex J*ort Victor, 



(1901) P. 243. 

(g) The Marquis of Huntly^ 3 Hagg. 
246, at p. 247 ; Williams & Bruce, 
Adm. Pr. 3rd ed. p. 179, n. (<f). In 
The Cargo ex Venus, IL, B. 1 A. & E. 
50, government stores were arrested, 
but afterwards released by consent. 
In The Bertie (1886), 6 Asp. M. L. C. 
26, which was a case of salvage service 
rendered by a hired transport to a 
vessel carrying government stores, no 
daim in the action seems to have been 
put forward against any portion of the 
cargo. In the recent case of The Simla, 
Shipping Gkusette Weekly Summary, 
November 23rd, 1906, it was stated by 
counsel on behalf of the Admiralty that 
the practice of the Gbvemment for a 
considerable time had been, as a matter 
of grace, to submit salvage claims to 
arbitration, reserving at the same time 
its rights and privileges. 

(A) The lord Nelson, Edwards, 79 ; 
The Marquis ofHuntly, 3 Hagg. 246. 

(t) The Constitution, ubi sup. 
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CHAPTER IV. 

OP SALVORS. 

(A.) General Rules : — 

I. The Service mmt he personally performed. 
II. The performance of the Service must be voluntary. 
(B.) 1. Exception to (AI.) infavourofthe Owner of Salving Vessel. 

2. Grounds of this exception. 

3. Cases in which the Charterer* as the Owner pro hao vice 

of the Salvage Vessel is entitled to Salvage. 

4. Cases in which the Owner of the Salving Vessel is debarred 

from claiming Salvage against the Salved Ship. 

5. Cases in which the Owner of the Salving Vessel is debarred 

from claiming Salvage against the Salved Cargo. 

6. Cases in which the Crew^ as well as the Owner of the 

Salving Vessel^ are debarred from chiming Salvage. 
(C.) As to the requirement of Voluntariness : — 

Under what circumstances Salvage may be earned by each of 
the following classes : 

1. The Crew of the Salved Vessel. 

2. The Pilot. 

3. The Tug under a Contract of Towage, 

4. The Ship's Agent. 
6. The Passenger. 

6. Officers and Men of the Royal Navy. 

7. The Coastguard. 

8. Receivers of Wreck. 

9. Magistrates and other Public Officials. 
10. Life-Boat Crews. 



The Oourt of Admiralty, as a general rule, makes two require- 
ments of those who claim to rank as salvors : — 
I. That they have been personally engaged in the service in 

respect of which they claim reward, 
n. That they have undertaken tiie service as volunteers. 
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I.— A8 TO 

PES80NAL 

8ESYIGS. 



Examples. 



Chapter IV. This rule has been, from an early date, stated and applied by 
judges of the Court of Admiralty. In The Vine (a), where 
salvage reward was claimed by an officer of the coastguard, who 
had despatched eight sailors in the revenue galley to the aid of 
a vessel in distress ofi the Needles, but who had otherwise taken 
no part in the salvage operations. Lord Stowell disallowed the 
claim. In The Thetis (ft), Sir Christopher Robinson refused to 
reward as salvors those of the officers and crew of a ship of the 
Boyal Navy who had not personally been engaged in the salvage 
service, and whose pretensions rested upon the fact that their 
ship had supplied drafts of men, stores, and a schooner and 
laimch which had been used in the service. ^^ Salvage in its 
simple character," said the learned judge, in the course of his 
judgment (c), " is the service which those who recover property 
from loss or danger at sea, render to the owners, with the 
responsibility of making restitution, and with a lien for their 
reward. It is personal in its primary character, at least; and those 
who are so employed in the service are those whom the law 
considers as standing in the first degree of relation to the pro- 
perty and to the proprietors. This is necessary for the protec- 
tion of the owner, who ought not to be burthened with artificial 
claims, and it is the natural mode of tracing effects to their 
efficient causes; for by whom can the service be said to be 
ostensibly performed but by those who recover the thing ; and 
on whom can the duty of restoring it lie but on those who 
actually regain the possession? These are the principles on 
which the Court proceeds in compelling restitution, when neces- 
sary, or in assigning a reward. It looks primarily to the actual 
salvor, and has uniformly rejected all claims founded on prero- 
gative rights, as of the Lord High Admiral in former times, of 
lords of manors, of magbtrates, and of flag officers, except with 
reference to assistance substantially and beneficially afPorded." 

In a later part, again, of the same judgment. Sir Christopher 
Bobinson, contrasting the rule in civil salvage with the rule in 
prize cases, in which a conmiander could share in the reward if 
the capture took place within the limits of his station, observed 
** that there is no principle of constructive assistance in civil 
salvage" (d). 



(a) 2Hagfir. 1. 

(b) 3 Haggr, 14, at pp. 41, 42, 61. 



{e) 3 Hagg. 14, at p. 48. 

{d) At p. 58. As to the contrast 



PEliSONAL SERVICE. — EXCEPriONS. 7* 

In The Watt (^), Dr. Lushington held that a person who Chapter IV> 
merely hired labourers to assist in unloading a stranded yessel, 
was not entitled to rank as a salvor, but awarded him some 
remuneration for his work of superintendence. 

In The Charlotte (/), the same learned judge laid down the 
general rule in these terms : — 

'' In order to entitle a person to share as salvor, he must, I 
conceive, have been personally engaged in the service. This 
principle has long prevailed as the acknowledged principle of 
this Court, and was recognized by Lord Stowell in delivering his 
judgment in The Vine.'* 

The rule, however, is not applied by the Court so as to exclude Exception in 
from a share of salvage reward those members of the crew of a Jj^ who 
vessel — unless it be a ship of war, or a ship otherwise employed ^"^^^^ 
in the public service (g) — who, under the orders of their captain, salving ship, 
remain on board of her, after other members of the crew have 
been sent to the aid of the vessel to be salved. Those who then 
remain on board their own ship incur extra labour, and, perhaps, 
danger also, through the absence of their comrades who have 
been despatched upon the salvage service; and, provided that 
they have been willing themselves to help in the work, if 
ordered, it is clearly equitable that they should participate in 
the reward. If the service proves to be very perilous, or very 
laborious, they cannot justly claim an equal share with those 
who actually perform it, but they are always entitled to some 
salvage remuneration (A). 

By far the most important exception, however, to the general Exception in 
rule of rewarding as salvors only those who were personally qtomb of ttie 
engaged in the service, is the exception in favour of the owners salving vessel, 
of a salving vessel. 

Its existence was recognised by Lord Stowell in his judg- 
ment in the case of The Vine{i), to which reference has been 
already made. 

between the roles in civil and military The Emma^ 3 W. Bob. 151. And see 

salvage, cf. per Lord StoweU, The Vine below, Ch. VII. p. 182. 

{ubi sup.), at p. 2. (h) See as to this, below, Ch. VII. 

(e) 2 W. Bob. 70. pp. 179—182, and the cases there 

(/) 3 W. Rob. 68, at p. 72. cited. 

is) The I%<r^t«, 3 Hagg. 19, at p. 61 ; (>) 2 Hagg. 1, at p. '^. 



y-t OF SALVOES. 

Chapter IV. "It is the general rule that a party not actually occupied 
in effecting a salvage service is not entitled to a salvage remu- 
neration. The exception to this rule, that not unfrequently 
occurs, is in favour of owners of vessels which, in rendering 
assistance, have either been diverted from their proper employ- 
ment or have experienced a special mischief occasioning the 
owners some inconvenience and loss, for which an equitable 
compensation may reasonably be claimed." 

The right of the owner of the salving vessel to be rewarded 
as a salvor has received, especially in recent times, liberal 
recognition from the Court of Admiralty. Where the salving 
vessel is a steamship and is herself the chief instrument in the 
service, as now is commonly the case, it is the owner who gets 
the principal share in the reward. Even where the salvage has 
been performed entirely by the personal exertions of the crew 
of his vessel, he is usually held to be entitled to some, but, of 
course, to a smaller share {k). 

Ground of this In his judgment in the case of T/ie Norden (/), where the 
principal part of the salvage had been performed by a steam- 
ship, but the crews of four smacks had assisted, Dr. Lushington 
thus stated the reasons for which the owners of the smacks 
were entitled to share in the salvage reward, although the 
smacks were not, as vessels, instrumental in the salvage, and 
had been exposed to no danger : — " I entirely agree with the 
argument that the principal salvor is the steamer, but I disagree 
with tiie argument that the owners of the smacks had no right 
to sue ; because I take it that if you employ the masters of the 
smacks and part of the crews to perform salvage services, of 
neoessily you take into your employ the vessels which brought 
them, and which remain to cany them back. I admit there is 
a distinction, when you employ a smack in a service which is 
dangerous to herself, and when the probability is that she may 
be stove in ; but as far as relates to her detention, and the right 
of the owner to be paid for the loss of her time, it is the same 
thing." 

The right In order that he may rank as a salvor, the facts must show that 

owner the shipowner's interests were, or were in risk of being, in some 

{k) As to the apportionment of sal- VII. p. 169 seq, 
vago to the owner, see below, Ch. (0 1 Spinks, K. & A. 185, 
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degree affected by the use of his property or the employment of Chapter iv. 
his servants in the performance of the salvage service. In The depends upon 
Two Friends (w), the crew of the John Blake , which was stranded, being 
in making for the nearest land in their boats, fell in with another beingat ^ast 
vessel, the Two Friends, also stranded and abandoned by her p.rifikof 

, . being 

crew. They boarded the Two Friends, and succeeded in getting affected. 
her off, and in bringing her safely to England. A claim to par- 
ticipate in the salvage was set up by the owner of the John 
Blake, upon the ground that the actual salvors were enabled to 
reach the vessel salved solely by means of his boats and the use 
of his compass, and also upon the ground that some of the 
salvors were his apprentices. The sum of 300/. was awarded to 
the actual salvors, and the claim of the owner was rejected. 

In The Charlotte (n), salvage reward was refused to the owners 
of boats on the coast of Cork who had merely despatched crews 
in their boats to the assistance of a disabled vessel. The Court 
allowed them, however, a small sum of money, as equitable com- 
pensation for the use of the boats. 

If the salvmg ship is at the time under charter, the charterer where the 
is entitled to claim salvage only if either the charter-party the^Wng* 
amounts to a demise of the ship — locatio navis (o) — or the 7.6*8eii8ai- 

titled to the 

charterer is entitled to salvage by the express terms of the owner's ahaie 
charter-party (p). In such cases the charterer becomes, in re- ** ^*^®* 
ference to salvage, the owner pro hoc vice (q). Under a charter- 
party which does not amoimt to a demise of the ship, and 
which is silent as to ssdvage, it is the owner who is held to be 
entitled to participate in salvage awarded during the currency 
of the charter-party for services rendered by the chartered ship 
and her crew, and the charterer can claim no share in it (r). 

There are some cases in which the owner of the salving ship, in certain 
whether he be the absolute owner, or, as charterer under a ^^o/the 



(m) 2 W. Rob. 349. 

In) 3 W. Rob. 68. 

(o) Ab to this, of. Fenioti v. The City 
of Dublin 8Uam Faehet Co., 8 A. & E. 
835 ; Newberry y. Colvin, 7 Bing. 190, 
S. C.y in H. of L., 1 CI. & F. 283; 
Sehutter y. WKeUar, 7 E. & B. 704 ; 
Omoa and. Cleland Goal and Iron Co. y. 
Huntley, 2 G. P. D. 464 ; The ScotU, 
L. R. 3 A. & E. 512. 



{p) See, for an example, Oewge 
Booker ^ Co.y. FoehlingtonS.S. Co., Ltd,, 
(1899) 2 Q. B. 690. 

(q) See per Dr. Lnshington, The 
Maria Jane, 14 Jur. 857, at p. 858 ; 
The Collier, L. B. 1 A. ft E. 83, at 
p. 85. 

(r) The Waterloo, 2 Dods. 433 ; The 
Alfen, Swab. 189 ; The Scout, L. B. 3 
A. *E. 512. 
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Chapter IV. demise of the ship, the owner pro hoc vice^ is debarred froiri 



owner or olainuDg Salvage in respect of the servioes whioh his ship has 
salvage may rendered to the property in danger by reason of his legal rela- 
his'^tiot'^ tion to that property. 

the salved 

property. jf i\^q owner of the salving ship and the salved ship be one 

the salved and the same person, although in some cases there may be, as 

^' "will be seen hereafter, a claim for salvage by him against the 

cargo on board the salved ship(«), there can be no salvage claim 

on his account against the salved ship itself, for the claim in 

such a case would be a claim against his own property. 

The same remark applies if the owner of the one ship is not 
ihe absolute owner, but the owner jpro hac vicCy of the other ship 
under a charter-party which amounts in law to a demise of that 
ship {(). On the other hand, as was decided by Dr. Lushington 
in Tlie Collier (w), if the owner of the salving ship be only the 
charterer of the salved ship omder an ordinary charter-party, 
which is not a demise and docs not divest the owner of that 
ship of the possession and control of it, or expressly give the 
charterer the benefit of salvage, he is entitled to claim salvage 
reward against the salved ship. Nor is it any answer to a 
salvage claim made by A., the owner of the salviDg ship, against 
the salved ship, that B., the owner of the salved ship, was at 
the time of the service also the charterer of the salving ship, 
if the charter-party is only an ordinary charter-party (x) ; for 
a charter-party not amounting to a demise of the chartered ship 
and not containing any stipulation that the control and the 
benefit of salvage shall belong to the charterer, leaves the pro- 
perty in the chartered ship untouched and, except as to the 
engagements of the charter-party, as independent a property 
as that in any other vessel whatever (^). The circumstances 
of the salvage service in such a case may possibly give rise 
to claims on the part of B. against A. for delay and loss 
occasioned to B., as the charterer of the salving vessel, by the 
diversion of it from the chartered voyage to the performance of 
the salvage services ; but this consideration does not affect the 

{s) See The Miranda, L. B. 3 A. & E. (i/) L. B. 1 A. & E. 83. 

661; The Cargo ex Laertes, WP.D.ISI; {x) See The Waterloo, 2 Dods. 433; 

The August Korff, (1903) P. 166 ; The Alfen, Swab. 189. 

below, pp. 79, 80. (y) See per Lord Stowell, The 

(0 The Mana Jane, 14 Jar. 8o7. Waterloo^ 2 Dods. 433, at p. 434. 
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right of A., as the owner of the salving vessel, to claim for Chapter iv. 
himself salvage reward for the services which that vessel has 
rendered to the vessel of which B. is the owner (s). 

Where there are several part owners of the salving ship and The case of 
only some of them are interested also in the salved ship, the 
other part owners of the salving ship are entitled to claim 
scdvage reward against the salved ship ; and the Court may 
compute the amount to be paid to them, by deducting from the 
reward which it deems the service to deserve so much as would 
have gone to the share of the part owners who are also interested 
in the salving vessel if they could have joined in the salvage 
proceedings (a). 

The owner of the salving vessel, if he be also the owner, or W As againBt 
the owner pro hac vi-ce, of the salved vessel, may be precluded board the 
from claiming salvage against the cargo which is on board of it ^ ^ " ^^' 
by reason of his legal obligations as bailee and carrier towards 
the owners of that cargo. Whether he is so precluded or not 
depends in each case upon the answer to the question — ^Would Th® ^ 
he, if the salvage service had not taken place, have been respon- 
sible in damages to the owners of the cargo for the loss of or 
injury to it, which was averted by that salvage service P Or, 
in other words, Did the salvage service become necessary owing 
to that which, if loss or damage had resulted from it, would have 
constituted a breach of duty or contract on the part of the 
bailee and carrier of the cargo P If, upon the facts of the case, 
the answer must be given in the affirmative, the owner of the 
salving vessel, who is also the bailee and carrier of the salved 
cargo, cannot claim salvage reward against the cargo. The 
ground of this disability, according to the judgment of Butt, J., 
in The Glen/ruin, is the avoidance of circuity of action (6), — ^ 
inasmuch as if salvage were awarded to the carrier against the 
oargo, the cargo owner would be entitled, either by coimter- 
claim or cross-action, immediately to recover back the amount 
of such salvage from the carrier in the form of damages ; but 
it might, perhaps, also be justified as an application of the 

(z) See per Dr. Loahington, The also. The QUnfrum, 10 P. D. 103. 
Alfen, Swab. 189, at p. 190. 

(a) The Caroline^ Lush. 334 ; cf. (b) 10 P. D. 103, at p. 109. 
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Chapter lY. 



principle that no man can earn salvage reward by services to 
the life or to the property which his own wrong-doing or the 
wrong-doing of his servants has placed in jeopaurdy (c). 



Example. 



A good illustration of the disability is afforded by the 
case of The Gletifmin (d). There a steamship with cargo on 
board was brought into distress at sea by the breaking of her 
crank shaft. The breakage was caused by a latent defect in 
the shaf ty arising from a flaw in the welding. The cargo had 
been shipped under bills of lading which contained, amongst 
other excepted perils, an exception of "all and every the 
dangers and accidents of the seas and of navigation of what- 
soever nature or kind," but which contained no protective 
stipulation (e) in regard to the shipowner's implied warranty 
of seaworthiness. The Glen/ruin in her disabled state was 
towed into safety by the Gknavon^ of which all the owners, 
with the exception only of one, William Houston, were also 
interested as owners in the Glenfmin, In an action of salvage 
against the owners of the cargo on the Glenfruin^ Butt, J., 
awarded salvage to the master and crew of the Glenavotij and 
to William Houston ; but refused it to the other owners of the 
Glenfmin^ who were claiming against the cargo of the Glen- 
fruin, holding that they, as the owners of the Glen/ruin and 
carriers of the cargo, had impliedly warranted to the defendants, 
the owners of that cargo, that the Glen/rum was seaworthy at 
the beginning of the voyage; that this warranty had been 
broken ; that the exceptions in the bill of lading did not protect 
the plaintiffs from liability for the breach ; and, therefore, they 
were not entitled as against the defendants to any salvage, 
and further, were liable, on the counterclaim of the defendants, 
to pay the amount of the salvage awarded by the Court to 
William Houston and to the master and crew of the Glenavon, 



(c) Gf. per Dr. Laahington, T^^ 
Carffo ex Capella, L. B. 1 A. & E. 356, 
at p. 357 ; per Sir B. FhiUimore, The 
OUngdber^ L. B. 3 A. & E. 534, at 
p. 635 ; The Ettriek, 6 P. D. 127, 129 ; 
Sehlou V. Merioi, H 0. B. (N. S.) 59 ; 
and per Bamee, J., The Due D^AumaUf 
(1904) P. 60, at p. 74. As to the ex- 



emption of the cargo-owner in certain 
cases from contribution to salvage, 
see Ch. VIII. pp. 207—209. 

(rf) 10 P. D. 103. 

{e) For an instance of such a stipu- 
lation, see The Cargo ex LwrU*^ 12 
P. D. 187. 
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If, on the other hand, the circumstances are such that a Ohftpter lY. 
negative answer can be given to the question whether the ^!t^®°^?' 
owner of the salving vessel who is claiming salvage would be vessel is not, 
responsible, as the bailee and carrier of the cargo in the salved thesalyedship 
ship, for the loss or damage which, but for the salvage service, ^f th^^^^ 
miffht have befallen that cargo, then his claim to reward as a on board of 

" , " . . . • "^> liable to 

salvor against the cargo of the salved ship is a valid claim, the owners of 
But if it is a fault of the shipowner or his servants which has the damage °' 
necessitated the salvage, and he only escapes responsibility for it ^^^^^![^ 
by the special terms of the bill of lading, his claim for salvage to it if the 

salYaflre ser* 

is not one which the Court will regard with much favour when vice had not 
it comes to assess the quantum of reward (/). j^^ may cSm' 

BiJTage 

The Miranda (f/), a steamer laden with a general cargo, was against it. 
disabled at sea by a breakdown of her machinery. The Roxana^ "^ 
a steamship belonging to the owners of the Miranda^ towed the 
disabled steamer into safety. In the suit for salvage in respect 
of this service, it was proved that one of the excepted perils in 
the bills of lading given for the Miranda^ 8 cargo was " accidents 
from machinery," and it was not shown by the defendants, the 
owners of that ceirgo (upon whom it was held that the burden 
of proof lay), that the breakdown of the machinery was due to 
any imseaworthiness of the Miranda at the commencement of 
the voyage. Sir Robert PhiUimore decided that, as the plaintiffs 
could not, in this state of facts, have been held Kable to the 
owners of the Miranda^s cargo if, instead of being salved, it 
had been injured or lost by reason of the accident to the 
machinery, they had a good claim against that cargo for the 
salvage services rendered by the Roxana. 

The ss. Laertes was disabled at sea through the breaking of 
her flywheel shaft, through a flaw in the welding which existed 
at the commencement of the voyage but was not discoverable by 
the exercise of any reasonable core. There were three different 
bills of lading relating to the cargo shipped on board the 
LaerteSy the first of which contained the clause "warranted 
seaworthy only so far as ordinary care can provide ; " the 
second, " warranted seaworthy only so far as due care in the 
appointment or selection of agents, superintendents, pilots, 

(/) See per Butt, J., The Cargo ex Laertes, 12 P. D. 187, at p. 191. 
{p) L. R. 3 A. & E. 661. See also The Augfist Korff (BurgermeisUr Fetersen), 
(1903) P. 166. 
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Chapter IV. masters, ofiBcers, engineers, and crew can ensure it ; " and the 
third, " owners not to be liable for loss, detention, or damage 
.... if arising directly or indirectly .... from latent 
defects in boilers, machinery, or any part of the vessel in which 
steam is used, even existing at the time of shipment, provided 
all reasonable means have been taken to secure eflSciency." 
The ss, AchiUeSy belonging to the same owners, towed the 
Laei^tes to a place of safety. In an action of salvage against 
the owners of the cargo on board the LaerfeSy it was decided by 
Butt, J., that the owners of the cargo on board the Laertes 
would have had no ground of claim if the cargo had been lost or 
injured in consequence of the breakdown of the machinery, 
because the effect of the exceptions in the bills of lading was 
such as to constitute a limited warranty of seaworthiness, and 
this limited warranty had been complied with by the shipowner; 
and therefore that the cargo must be held liable to the owners 
as well as to the master and crew of the Achilles for the payment 
of salvage remuneration (A), 

The inabi- An inability on the part of the owner of the salving ship to 

ow^neronhe recover salvage for himself, arising from his relation to the 
to^ciSm^^^^ salved ship or to the salved cargo, does not afPect the rights of 
Balyage the crew of his ship. They are held to be entitled to salva&:e 

agaiQst the i • . i . 

cargo on reward for their services, although the owner of the ship is not. 

salved ship As against the cargo of the salved ship, the admission of their 

hfs reU-'' ""^ *^*1® is obviously just. In the case of The Glenfnmiy which has 

tion to it, teen cited above, and in which the claims of all those owners of 

dooB not 

affect the the salving vessel, who were also owners of the vessel which 

crew of the •■iji i-i jj * j. •at** 

salving ship, camed the cargo which was proceeded agamst, were rejected, it 

was not even argued, as Butt, J., mentions in the course of his 

judgment (t), that the master, officers, and seamen of the 

And they are salving vessel were not entitled to salvage reward. Where, 

entitled to however, the mariners on board of the salving vessel pro- 

the wih^d^ ^^^d against the salved ship, and not against the cai'go only, 

U ^^lonM to^ and the salved ship belongs to their employer, the owner 

the owner of the salving ship, the propriety of allowing it might not, 

own ship. perhaps, at first sight, appear quite so free from doubt. But 

the law has been clearly settled in their favour by the Privy 

{h) Cargo ex Laertes, 12 P. D. 189. 

(f) The GUnfruin, 10 P. D. 103, at p. 109. 
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Council in The Sappho (A). The grounds of their Lordships' Chapter iv. 
judgment (pronounced by Mellish, L. J.) suflSoiently appear 
from the following passage (/) : — " It is quite clear that, as a 
general rule of law, seamen cannot recover salvage remuneration 
for services which by their contract they are bound to perform ; 
and, therefore, they never recover salvage remuneration for 
services connected with the saving of their own ship, as long 
as the relation of master and servant between them and their 
owner, with reference to that ship, continues. But it has never 
been laid down, and their Lordships are not disposed to lay 
down, that if a seaman perform services for the benefit of his 
owner which are not within his contract, he cannot be entitled 
to salvage remuneration. Their Lordships do not say services 
which he is not bound to perform, because it may be that, as an 
ordinary incident of a voyage, a ship meets another ship in dis- 
tress, and the master orders the seamen of his own ship to 
give assistance; they are, to a certain extent, bound to give 
assistance ; but then for that assistance, if salvage services are 
rendered, they are entitled to receive salvage remuneration. 
Their Lordships do not see why the case should be different 
if it turn out that the ship to which the service is rendered 
belongs to the same owner. The ordinary contract which a 
seaman enters into certainly says nothing about rendering ser- 
vices to another ship. He does something, therefore, which is 
not within his contract. It may be that he ought to do it because 
it is an ordinary incident that he should do it ; and if he does it, 
not because it is within his contract, but for the reason Lord 
Stowell assigns in the case of The Waterloo^ where he says (m), 
* It is the duty of all ships to give succour to others in distress, 
none but a freebooter would withhold it' — if he performs that 
duty towards a ship, though it may be belonging to the same 
owner, because of that moral duty, and not because it is within 
his original contract of service to his owner, there does not 
appear to be any good reason why the ordinary consequence 
should not follow, namely, that for this extraordinary service he 
should receive the remuneration which the law gives him." 

The Court, however, does not favour such claims of seamen Bat saoh 
unless the extra-contractual service which they have rendered is ^^n, mAe^' 

(*) L. R. 3 P. C. 690. (I) L. B. 3 P. C. 694. 

(m) 2 Dodfl. 437. 

K. G 
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Cliapter IV. of a substantial nature. "Where a steamship, disabled by the 

the service be breaking of her orank shaft, was towed a distance of about thirty 

stantial miles without danger or risk by another steamship belonging to 

not viewS ^^^ ^^® owners as the disabled vessel, and fifteen of the crew 

favourably. q{ ^}jq towing vessel instituted a salvage action in the sum of 

5,000/. against the vessel towed, and arrested the vessel, cargo, 

and freight therein, the Court held their services to be salvage 

services, but of so slight a character that, on a value of 105,500/. 

it awarded only 15/. to the claimants, and ordered them to pay all 

the costs of the action, expressing disapprobation both of the 

institution of the action in the High Court, and of the arrest of 

the vessel for so large an amount (n). 

Where neither There are two cases in which both the owner and the crew of 
crewdP the ^^^ ^hip which has rendered services of a salvage character to 
salving veeeel another are unable to make a eood claim to reward for those 

can ftiftim ^ 

salvage. services. 

(a) Where the The first of these cases is that of the performance of services 

Balvaffe has 

been rendered of a Salvage nature which the faulty navigation of the claimants' 

fai^tofthe^ ^^P ^^® itself rendered necessary. If ship A. is so much injured 

salving ship, through negligence or misconduct in the management of ship B. 

as to require salvage assistance, and that assistance is rendered 

by ship B., neither the owners nor the crew of ship B. are entitled 

to any salvage reward (o). 

It might seem, as regards the crew of the ship B., in such a 
case to be more exactly just, where the negligence or mis- 
conduct which has occasioned the collision is the negligence or 
misconduct of some or one only of its members, to discriminate 
between those who are and those who are not to blame, instead 
of refusing salvage to all alike. Still more just would it seem 
to be to make a distinction in favour of both owners and 
mariners when their vessel saves another after a collision which 
has been caused by no fault of theirs, but by the fault of a 
pilot to whom the law has compelled them to entrust the charge 

(n) The Agamemnon (1883), 5 Asp. TheAdamW,Spies,{l9Q\)10'L,3.V,26; 

M. L. 0. 92. And see The August Korff The Due d'Aumdle, (1904) P. 60 ; The 

(to the master and crew of the Burger- Harvest Home, (1904) P. 409. As to 

tneister Fetersen), (1903) P. 166. the right to reward in respect of 

(o) The Cargo ex Capella, L. B. 1 A. services of a salvage nature, rendered 

& E. 356 ; The Glengaber, L. R. 3 A. after a collision by the innocent ship, 

& E. 534 ; The Altair, (1897) P. 105 ; see above, Chap. II. pp. 30, 31. 
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of their vessel. There is, however, no reported authority for a dupter iv. 
distinction being drawn by the Court of Admiralty in either of 
these cases. The Court looks, so to speak, at the conduct of 
the ship only, and identifies with the ship all those who are 
connected with it. So entirely is the regard of the Court, in 
reference to the right of salvage, fixed upon the ship itself, 
and not upon the owners or the mariners as individuals, that 
where a ship, which has been injured by collision through the 
negligent navigation of another ship, is salved, not by the 
" wrong-doing " ship, but by a diflferent ship, which has been, 
as a ship, unconnected with the act of mischief, not only the 
Grew, but even those owners of the salving ship who are also 
interested in the " wrong-doing " ship are held to be entitled to 
salvage reward (p). 

In the recent case of I*he Due d^Atimale (^), where a collision 
occurred between a tug and her tow through the joint negli- 
gence of the master of the tug and the tow, and in consequence 
services had to be rendered by the tug to the tow in the nature 
of salvage services, an attempt was made to distinguish between 
the master of the tug and her innocent owners and crew, and 
to obtain for the latter salvage reward. Barnes, J., held that 
the claim of the owners was barred by the negligence of their 
agent| the master, by whose fault the services had been rendered 
necessary. With regard to the claim of the crew, he said (r) : 
^^ I think, in coming to a conclusion on the questions before me, 
it is necessary to consider [carefully the principles upon which 
the Court proceeds in awarding salvage. It appears to me that 
the Court is guided by due regard to the general interests of 
ships and commerce, by which I mean that the policy of what 
is to be done comes into consideration, as well as the mere 
benefit received. It seems to me, both on principle and as a 
matter of good policy, it would not be desirable to encourage a 
crew to recover a salvage reward in such cases where their 
master had been one of the causes of the disaster from which 
the ship to which salvage services had been rendered was 
rescued. I am fortified in this view by The Cargo ex Capella («), 

(p) The Oiengaber, 1 Asp. M. L. G. and see per Bamee, J., The Due 

401 ; lefls fiOly, L. B. 3 A. & E. 634. d'AumaU, (1904) P. 60, at p. 73. 
Whether thia dedmon ia in principle (q) (1904) P. 60. 

reoonoilable with that of Butt, J., in (r) lb, pp. 74, 75. 

Th^ Qlenfruin (see p. 78, abore) qu, ; \h) L. R. 1 A. & £. 356. 

g2 
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Chapter IV. where Dr. Lushington said : * In my mind the principle is this, 
that no man can profit by his own wrong. . . . The rule would 
bar any claim (by the wrongdoers) for services rendered to the 
other ship which was a oo-deKnquent in the collision.' " After 
commenting on the absence of any reported authority for the dis- 
crimination sought to be made, the learned judge continued: ''It 
seems to me it would be bad policy to encourage sailors to hope 
and expect that their master might get the ship he was towing 
into danger, so that they would have to render services for 
which they could recover. I think that would be introducing 
something extremely novel into this Court, and what seems to 
me a dangerous kind of policy." 



(b) Where by 
custom or by 
contract the 
salying and 
the salved 
ship are bound 
to afford 
mutual 
protection. 



The second case in which both owner and seamen are pre- 
cluded from obtaining salvage reward, although their vessel has 
rendered salvage services, is where the salving and the salved 
vessels are at the time of the salvage service sailing as consorts 
under a special agreement to give mutual protection. A custom 
in a particular trade, or with regard to the vessels of a particular 
port, to give such mutual protection, may have the same effect as 
a special agreement. But the agreement or the custom must be 
proved in very definite terms and by arguments of irresistible 
cogency, in order to afford a defence to a clear and general 
right (s). 

The alleged custom will not be upheld as an answer to the 
salvage claim, imless the facts of the case show clearly that there 
was a common enterprise, and that there was mutuality — that 
the circumstances were such that whatever service was rendered 
might be mutually required — duntque capiuntque vicmim (t). 

The attempted proof of such an answer failed in the case of 
T/ie Waterloo {u)y in the year 1820, as to vessels in the employ 
of the East India Company, and in the case of The Swan (a?), 
in the year 1839, as to vessels engaged in the Northern whaling 



(«] See per Lord Stowell, The 
Waterloo, 2 Dods. 433, at p. 436, and 
per Sir Christopher Robinson, The 
Margaret, 2 Hagg. 48, n. 

{t) Per Dr. Lushington, The Swan, 
1 W. Rob. 68, at p. 70 ; cf . The Red 
Rover, 3 "W. Rob. 150 ; The Africa, 1 
Spks. E. & A. 299. In the last-cited 



case, Dr. Lushington held that it was 
doubtful whether a custom applicable 
to the case of services rendered by one 
sailing ship to another could properly 
be extended to the case of serrices 
rendered by a steamship. 

(u) 2 Dods. 433. 

{x) 1 W. Rob. 68. 
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fisheries. The custom was proved in The Zephyr (y), in the Chapter !▼. 
year 1827, in regard to vessels in the Honduras trade ; in The 
Harriot (s), in 1842, in regard to vessels engaged in the South 
Sea whaling trade, so far at least as the services were of an 
ordinary kind ; and in The Maria Jane (a), in the year 1850, in 
regard to vessels sailing together in the African trade. If the 
proof of the custom or the special agreement fails, but the Court 
is satisfied that there was in the circumstances of the case some 
cause for a belief on the part of those on board the assisted vessel 
that they were entitled on either ground to the assistance for the 
giving of which the salvage claim is made, the Court, whilst 
awarding salvage to the claimant, may take this into its con- 
sideration in assessing the amount. '^ There may be such a 
connection between two ships which [wVj], though it would not 
bar a claim for salvage, might affect the quantum*^ (b). 

It has already been briefly pointed out in an eaxUer chapter (c), ^^^.^5^^^^^ 
that voluntariness is an essential characteristic of a salvor, and vess. 
therefore that the mariners, the pilot, and the agent of the Under ordi- 
ship in distress, and the owner, master, and crew of the tug, g^^j^h ™" 
engaged to tow her, are alike unable to earn salvage by their °^^» ^® 
respective exertions for her safety, or for the safety of the agent, the 
lives or property on board of her, unless it can be proved that, and^So* 
in regard to the services in respect of which they claim as ^^^ii^ 
salvors, they have done something which was outside the scope to claim 
of their contractual duties. It was also pointed out in the same 
passage that similar, although not identical, considerations affect 
claims for salvage reward when put forward by passengers on 
board the salved ship, or by public servants. The si)ecial cir- Oouflideration 

i j-L'-L-Lixt- 11 i» of the ciroum- 

cumstances under which each of these several classes of persons stanoes nnder 
may become entitled to salvage reward will now be considered !5i? ^^^ 

^ o persons may 

in detail. ®a"^ salvage. 

A claim on the part of the officers and crew to be permitted a. ofpicsbs 
to assTune the character of salvors in respect of services to their crew. 



(if) 2 Hagg. 43. Sappho, L. B. 3 P. G. 690, at p. 693. 
\z) I W. Rob. 439. (A) Per Dr. Lnshington, The Collier, 

(a) 14 Jar. 867. See the explana- L. B. 1 A. & E. 83, at p. 86. Cf. also, 

tion of this ease by MeUinh, L. J., in per Lord StoweU, The Trelaioney, 4 C. 

deUyering the judgment of the Judicial Bob. 223, at pp. 227, 228. 

Committee of the Privy Council in The (c) SuprOy Chap. II. pp. 28—31, 
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Chapter lY. own vessel, or the lives or property on board of her, is always 
very strictly scrutinized by the Court (rf). To make the distress 
of his ship an avenue to reward beyond his wages would 
obviously be to tempt the seaman to negligenoe and to un- 
faithfulness in the discharge of his contractual duty. Under 
the provisions of the Merchant Shipping Act, 1894 (57 & 58 Yict. 
c. 60), s. 157, a seaman is entitled to his wages notwithstanding 
that freight has not been earned; but in all cases of wreck or loss 
of the ship, proof that he has not exerted himself to the utmost 
to save the ship, cargo, and stores is to bar his claim to wages. 
It is the stipulated duty of the crew to protect their ship 
through all perils, and their entire possible service for this 
purpose is pledged to that extent {e). ^^ It is quite clear that, 
as a general rule of law, seamen cannot recover salvage 
remuneration for services which by their contract they are bound 
to perform, and therefore they never recover salvage remunera- 
tion for services connected with the saving of their own ship, as 
long as the relation of master and servants between them and 
their owner, with reference to that ship, continues " (/). 

It follows that the dissolution of the seaman's contract of service 
is a condition precedent to his right to daim as a salvor. This 
dissolution can be effected in one of three ways : — 1st, by the 
act of the master in discharging him ; 2ndly, by the abandon- 
ment of the ship bond fide^ and with the master's authority ; 
and 3rdly, by a hostile capture of the ship. 



Can earn 
salvage only 
if their oon- 
traot of 
Bervioe is 
diaaolyed, 



(i) bj die- The law as to the dissolution of the seaman's contract by the 

master ^^ ^^ *^^ ^* ^^ theso oauscs was laid down by Dr. Lushington in 

The Watrior (g). The facts and the substance of the judgment 

in that case were as follows : — 



Example. 



A ship in calm weather went by accident on a rocky beaoh 
in the Canary Islands, beat heavily, and in half an hour filled 
with water. The master and crew immediately quitted the ship 



(<Q See per Lord Stowelli The Nep* 
tuMy 1 Hagg. 227, at pp. 236, 237 ; 
per Story, J., Herbert v. Droffon, 10 
Peters (Amer.) 108, at p. 122. 

(e) See per Lord Stowell, The Xtp^ 
tune, 1 Hagg. 227, at pp. 286, 237 ; 



and also per Dr. Lushington, The 
Fhrenee, 16 Jur. 672, at p. 573. 

(/) The Sappho, (P. C.) L. B. 3 P. C. 
600, at p. 69 (. 

[g) Lush. 476. 
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and went on shore. The next day the master discharged all the Chapter nr. 

officers and orew ; and it was not proved that they were guilty 

of fraud in accepting their discharge. On the same day some 

of the crew, at the suggestion of the mate, returned to the ship, 

and, working for several days, succeeded in saving the ship's 

stores, and a considerable amount of cargo. Dr. Lushington 

held that there was no abandonment terminating the seamen's 

contract, but that the contract was terminated by the discharge 

given by the master ; and that for their subsequent services the 

seamen were entitled to salvage reward. And he expressed the 

opinion, in the course of his judgment, that even if the master, 

in discharging the seamen, improperly disregarded the interests 

of the owners of ship or cargo, the discharge was, so far as regards 

the rights of the seamen, a valid discharge, unless it was 

found that they acted fraudulently in accepting it. Upon 

the general law Dr. Lushington expressed himseU in these 

terms (A) : — 

^' There are two ways in which the contract of a seaman may 
be dissolved. It may be dissolved by final abandonment of the 
ship, or by the act of the master giving the seaman a dis- 
charge." 

With regard to an abandonment as entitling the crew to m) by the 
salvage for subsequent services in the saving of ship and cargo, legii^to^ 
the leading case is that of The Ihreitce {%). The ITormce was, of^eT^*. 
by order of her master, abandoned at sea, and on the next day Example, 
her orew, who had been taken to Vigo, were, by order of tha 
British Consul, embarked on board a steamer which put to 
sea, and shortly afterwards fell in with the Florence drifting 
about in a derelict condition. Part of the crew volunteered to 
return to their ship, and were accordingly put on board of her by 
the steamer, and by their efforts, with the assistance of a smack 
and other boats, the Florence was safely brought to Corunna. 
Dr. Lushington decreed that those of the crew who so returned 
on board the Florence were entitled to be rewarded as salvors, 
and, in the course of a long and elaborate judgment (A-), he 
enumerated four things as essential to the constitution of such 

(h) Lush. p. 482. [i) 16 Jur. 572. 

[k) 16 Jut. p. .)73. 
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Chapter IV. an abandonment as would bring the subsequent services of the 
crew within the category of salvage services : — 

1. The abandonment must take place at sea, and not upon the 

coast. 

2. The abandonment must be sine ape revertmdu 

3. The abandonment must be bond fide^ and for the purpose 

of saving life. 

4. It must be by order of the master in consequence of danger 

by reason of damage to the ship and the state of the 

elements. 
In The Le Jonet (/), Sir Robert Phillimore, in accordance 
with these decisions of Dr. Lushington, held a mate of the 
salved vessel entitled to salvage. The Le Jonet was a barque 
which, on the evening of the 3rd April, 1872, was seriously 
damaged by collision with another vessel. The master of the 
Le Jonet and all his crew, except the mate, abandoned the 
Le Jonet and went on board the other vessel. The mate, who 
remained on board the Le Jonet, navigated her during the 
night, and the next morning hoisted signals of distress, 
which attracted a passing steamer. Some of the crew of the 
steamer went on board the Le Jonet ^ and the steamer towed the 
Le Jonet safely to Hull, the mate of the Le Jonet assisting at 
the helm during a portion of the towage. Sir Robert Phillimore 
held that as the mate voluntarily stayed on board after the 
Le Jonet had been abandoned by the master and the rest of the 
crew, his contract of service with the master must be considered 
to have been ended, and that he must be remunerated as a salvor 
for his subsequent exertions to save the ship (w). 

Or, (iii) ac- It is to be noticed that neither Dr. Lushington in his 

S)rdStoweU, judgment in The Warrior nor Sir Robert Phillimore in his 

captoe^of judgment in The Le Joneiy refers to the hostile capture of the 

the ship. ghip as a cause whereby the seaman's contract may be dissolved 

so as to entitle him to salvage reward for services rendered to 

her subsequently. It is mentioned by Dr. Lushington in his 

judgment in The Florence^ but with an express reservation of 



(/) L. B. 3 A. & £. 556. States, Moifni v. Ship Le Blaireau, 2 

(;n) A similar decision was given by Cranoh, 239, 269 ; of. also Hehert y. 
the Supreme Court of the ITnited Lrogan^ 10 Peters (Amer.) 108 — 122. 
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opinion as to the soundness of the doctrine. Dr. Lnshington Chapter IV. 
there suggests that possibly "capture and recapture, the mariners 
remaining on board, either do not put an end to the contract, 
or revive it"; and there are dicta of Lord Alvanley, C. J., in 
delivering his (the dissentient) judgment in Beale v. Thomp' 
son («), which seem to accord with this view of Dr. Lushington. 
But the doctrine that hostile capture of his ship does work a 
dissolution of the seaman's contract so as to entitle him to 
salvage reward for subsequent services to her, has been sup- 
ported by the great authority of Lord Stowell. 

In The Two Friends (o) the claim was the claim of seamen for 
salvage reward in respect of the recapture of their ship from 
French captors. 

" This act," said Lord Stowell in the course of his judgment, 
" was no part of their general duty as seamen : they were not 
bound by their general duty as mariners to attempt a rescue, nor 
would they have been guilty of a desertion of their duty in that 
capacity if they had declined it. It is a meritorious act to join 
in such an attempt ; and, if there are persons who entertain any 
doubts whether it ought to be so regarded, I desire not to be 
considered as one of the persons wh,o entertain any such doubts. 
But it is an act perfectly voluntary, in which each individual is 
a volunteer, and is not acting as a part of the crew of the ship 
in the discharge of any official duty, either ordinary or extra- 
ordinary." 

Lord Stowell repeated this view in his judgment in 17ie 
Governor Raffles {p). The question in that case was, whether or 
not salvage reward was due to seamen for rescuing their ship 
from mutineers P Lord Stowell decided that it was not, upon 
the ground that while hostile capture did, mutiny did not, effect 
a dissolution of the seaman's contract of service : — 

*' It appears to me that it is the bounden duty of the crew to 
give every assistance in their power to prevent or quell a 
mutiny, and to use their utmost exertions to preserve or recover 
the possession of the vessel and goods of their employers. The 
case is extremely different from that of rescue from an enemy, 
because there^ the moment the capture is effected, the crew are 



(n) 3 B. & P. 405, at p. 430. {o) 1 C. Rob. 273. 

{p) 2Dod». 14, at pp. 17, 18, 
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Chapter IV. discharged from their duty to their employers. The contract 
between the parties is at an end. The seamen no longer con- 
stitute the crew of the vessel, but become prisoners of war. 
Not so in the case of mutiny, for that does not discharge them 
from their duty to their owners, whose property they are bound, 
if possible, to recover. I do not mean to say that they are 
called upon to sacrifice their lives wantonly and to no purpose, 
but I think they are bound to use their best endeavours when- 
ever there is a reasonable prospect of success. A service of this 
kind does not appear to go beyond the limits of that duty 
which they are bound to perform in virtue of the engagement 
which they have contracted with their owners." 

In the earlier case of TJie Beaver (j), 1810, in which Lord 
Stowell awarded salvage to the master and a boy serving on 
board the Beaver^ who, after their vessel had been captured by 
a French privateer, gallantly rose upon the prize crew, regained 
possession of the vessel, and afterwards, with some assistance 
from a British frigate, succeeded in navigating her to England, 
no point was raised, in opposition to the claim, as to the subsist- 
ence of the seamen's contract of service in such circumstances. 

b.THE PILOT. The pilot who has been engaged for reward as such cannot 

Not entided claim Salvage remuneration for ordinary pilotage services, nor 

oidinaiT ser- Ore the scrviccs of a pilot to be deemed extraordinary merely 

aoocm^Q^^ because they involve some degree of hazard, or even such a 

by some risk, degree of hazard as might entitle one who performed them 

purely sa a volunteer to rank as a salvor in respect of them (r). 

The occupation of a pilot necessarily involves risk («), and *^ it 

would be extremely dangerous," said Sir Eobert Phillimore in 

The JEolus (^), '^ to allow the general rule that pilots cannot 

claim as salvors to be too easily violated : the exceptions to this 

rule should be few and clearly defined. It ought to be well 

understood that the services of a pilot are not lightly to be 



{q) 8 C. Rob. 292. Only a pUotage fee. The Columhut, 2 

(r) The Sosehauffh, 1 Spinks, E. & Hagg. 128, n. ; The JEolm, L. R. 4 

A. 267 ; The Aglaia, 13 P. D. 160. A. & E. 29, 31 ; of. alao The Branken 

But if persons who are not pilots Mowr, 3 Hagg. 373, 374. 

undertake pilotage duties, and assume («) See Thejoeeph Harvey ^ 1 C. Rob. 

the character of pilots in pilotage 306, at^. 807. 

waters, they must be content to receive {t) L. R. 4 A. & E. 20, at p. 31. 
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converted into salvage services " (w) . By the Merchant Shipping Chapter iv. 
Act, 1894 (67 & 68 Vict. o. 60), s. 692, a penalty is imposed 
upon any qualified pilot in case of his demanding or receiving, 
and npon any master of a ship who ofiers him, any other rate 
in respect of pilotage services than the rate for the time being 
demandable by law for pilotage. 

It is clear, however, that, in common justice, there must be But special 
a limit to the work which the pilot can be called upon to do, ^^heg^ 
and to the risk which he can be called upon to run in order to ^°? ®^ ^^ 

* Bervioe or 

earn his pilotage fee ; and it has long been well settled law afterwards 
that (1) there may be circumstances of such danger at the may entitle 
commencement of his services that they will be treated by the ^^ reward. 
Court in the light of salvage, and not of mere pilotage from 
the first {it) ; and (2) circumstances of such danger may super- 
vene after his services have commenced as to alter their 
character, and engraft a right to salvage reward upon services 
which in their inception were purely of a pilotage character (y). 
Still more manifest does the pilot's title to something beyond 
his pilotage fee become if the emergency requires him to perform 
services outside his pilotage district, or to do work other than 
pilotage, as, for example, to help in working the pumps or in 
paying out an anchor and cable (2). ^' The rates of pilotage 
have been settled upon the calculation of what will be an 



(m) As to the general principle 
goveming the admission of claims to 
salvage by pilots, see, besides the 
judgment of the C. A. in Akerblom y. 
Ftioey which is cited below in the 
text, per Lord Stowell, The Joseph 
Harvey^ 1 C. Bob. 306, 307, 308 ; per 
Dr. Lnshington, The Jonge Andries, 
Swab. 226, at p. 229 ; S, C, on appeal, 
i*. 303, 304, 306 ; per Story, J., Her- 
hert V. Drogan, 10 Peters (Amer.), 
pp. 120, 121. Local pilotage aathori- 
ties haye in many cases issaed by- 
laws affecting salvage claims by locally 
licensed pilots. Special legislation has 
been proyided in a few cases : see for 
the Humber, 2 & 3 WiU. IV. c. 105, 
B. 33 ; for the Bristol Channel, 24 & 25 
Vict. c. 236, ss. 36, 37 ; for the Mer- 
sey, 21 k 22 Vict. c. 92, s. 163, and 



44 Vict. c. 49, s. 19. 

{z) See The Jonge Audries, uH sup. ; 
per Dr. Lnshington, The Sedwig, 1 
Spinks, E. & A. 19, at p. 23. For 
recent cases of this kind, see The 
Admiral Aube, Shipp. Gaz. Weekly 
Summary, Ang. 4th, 1899 ; The Plover, 
ibid. Hay 24th, 1901 ; The Peri, ibid. 
Nov. 27th, 1903 ; The Candleehoe, ibid. 
June 10th, 1905 ; The Torrington, ibid. 
Aug. 10th, 1906. 

(y) See per Lord Alyanley, C« J., 
Newman y. Walters^ 3 Bos. & P. 612, 
at p. 616 ; per Sir B. PhilUmore, 
The JEoliu, L. B. 4 A. & E. 29, at 
p. 32. For a recent instance, see The 
Leandery Shipp. Gaz. Weekly Sum- 
mary, February 2ud, 1906. 

{z) See The Hebe, 2 W. Bob. 246. 
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Chapter IV. adequate reward for ordinary pilot services, and not for other 
services" (a). 



Akerhlom v. 
Price. 



The law as to the pilot is so clearly laid down in the ex- 
haustive judgment of the Court of Appeal (Bramwell, Brett, 
and Cotton, L. JJ.)> delivered by Brett, L. J., in the case of 
Akerblom v. PHce (6), as to render needless any detailed refer- 
ence to the earlier decisions {c). 

In Akerblom v. Price the action was brought in the Queen's 
Bench Division by a shipowner against an owner of cargo on 
board the plaintiff's ship, claiming a contribution in general 
average in respect of a payment which had been made by 
the shipowner to certain pilots ; and the right of the plaintifE 
to succeed depended upon his ability to prove that this was a 
payment for salvage services, and not for services which, how- 
ever meritorious, were only pilotage services. At the trial of 
the action the jury found a verdict for the defendant. The 
Divisional Court granted the plaiutiff a new trial. The Court 
of Appeal ordered judgment to be entered for the plaintiff. 

The material facts are thus stated in the judgment of the 
Court of Appeal : 

" The facts, proved beyond controversy, were that the vessel, 
bound for Barrow-in-Furness, was, by the violence of wind and 
sea, driven to leeward of her port into Morecambe Bay ; that 
by reason of the same violence of wind and sea the vessel could 
not beat to windward so as to make her port, or even remain 
where she was, but was being driven more and more to leeward 
towards dangerous sands ; that her captain and crew were igno- 
rant of the locality ; that the vessel, imless guided to some part 
of the bay in which she might take the ground, or lie in 



(a) Per Dr. Lushington, The Eliza' 
beth, 8 Jnr. 365. But the Court will 
not notice a slight aot of assiBtanoe, 
suoh as taking a turn at the wheel, or 
guying a hand at the windlass, see 
The Jonge AndrieSj Swab. 226, 229 ; I%e 
Monarchy 12 P. D. 6. The towage of 
a damaged ship with their boat hj 
pUots who have been employed in that 
capacity deserves more than a mere 
pilotage reward. The General Palmn'f 



2 Hagg. 176. 

(b) 7 Q. B. D. 129. 

(e) For earlier cases (1) in which the 
claim of the pilot was admitted, see The 
Frederick, 1 W. Bob. \6; The ElUabeth, 
8 Jur. 866 ; The Hebe, 2 W. Rob. 247 ; 
(2) in which it was rejected, see The 
Joeeph Harvey, 1 G. Rob. 306 ; The 
City of Edinburgh, 2 Hagg. 383 ; The 
Funehal, 3 Hagg. 386, n. ; The 
Johannes, 6 Notes of Cases, 288, 
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comparative safety, must almost inevitably have been lost ; that Chapter lY. 
the pilots, seeing her peril, put to sea from harbour in order to 
assist her ; that by going to sea in such a storm they ran no incon- 
siderable danger of losing their own vessel and their lives ; that 
being unable by reason of the height of the sea to board the 
vessel, they led her, by preceding her and signalling to her, to 
a safe anchorage in the bay ; that (and it is a strong indication 
of the opinion of aU present of the urgency of the position) no 
mention was made from the vessel or by the pilots of any port 
to which the vessel should be steered. The vessel had a pilot 
signal flying when the pilots put off and when they approached 
the vessel ; and the vessel had not suffered any damage to her 
huU, spars, or sails." •- 

The judgment, after stating these facts, then proceeds to deal 
with the arguments of counsel which appear to have been largely 
taken up with the discussion of certain cases {d) in which Dr. 
Lushington had held that if the vessel upon which the pilot 
served was, when he boarded her, " in distress," or afterwards 
(without fault on his part) became so, the pilot who brought her 
into safety was entitled to salvage, and not merely to pilotage 
reward. 

'' Upon these practically undisputed facts it was argued for 
the plaintiffs that the jury ought in reason to have found for 
them, on the ground that the ship was in distress, and that from 
that fact alone, when it exists, however great or small the dis- 
tress, pilots are not bound to render any service to a ship, except 
upon the terms of receiving salvage reward, and that the pilots in 
this case had not agreed to tender services on any other terms. 
It was argued for the defendants that the jury were entitled, 
and were bound, to find for them, because the vessel was not 
herself damaged ; and that unless a vessel be herself damaged, 
pilots are bound to serve her on request as pilots, and, if they 
do serve her, are entitled to be paid only for pilotage service. 
Cases were cited from the Admiralty Eeports on behalf of the 
plaintiffs, in order to support in its entirety the proposition 
enunciated for them. Those cases were oritidsed on behalf of 
the defendants in order to show that in all of them there was, in 



{d) See The Frederick, 1 W. Bob. 16; eitei, 10 Jar. 866, at p. 866 ; T?ie Jonge 
The Elizabeth, 8 Jar. 365 ; The Dos- Andriea, Swab. 226, at p. 229. 
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Chapter IV. fact, some damage to the ship itself besides its being otherwise 
in distress. It cannot be denied that the terms used by Dr. 
Lushington in The Frederick (e) and The EHzabeih (/), and 
several other oases^ if accepted literallj, support the plaintiffs' 
view. Equally it cannot be denied that the criticism on them 
made by the defendants is in fact correct." 

The judgment then goes on to point out the difficulty, in 
dealing with Admiralty Keports, in distinguishing propositions 
of law from inferences which the judge desires to draw from the 
facts in the particular case ; the necessity of dividing into its 
elements of law and fact the rule enunciated by Dr. Lushington 
before it would be applied to a trial by jury ; and the " great 
fundamental rule " of the Court of Admiralty, viz., where the 
parties have made an agreement, to uphold the agreement unless 
it is manifestly unfair and unjust ; but, if it is manifestly xmfair 
and unjust, to disregard it, and deoree what is fair and just — 
ue,y what the parties in the particular position in which they 
were placed ought to have done. 

It then deals with the question of * pilotage or salvage ' in 
the following terms :— 

" In the case, therefore, of pilots claiming salvage reward, the 
ultimate proposition with regard to pilots to be determined by 
the tribunal which has to decide between the pilot and the 
shipowner is. Would a fair and reasonable owner and a fair and 
reasonable pilot, if they had had to agree, have agreed under 
the circumstances that the services to be performed should be 
performed for ordinary pilotage fees, or even extraordinary 
pilotage reward, or for salvage reward ? Would a fair owner 
have insisted on requiring the necessary services for ordinary 
pilotage fees, or even a higher rate of pilotage payment P 
Would a fair pilot have refused to perform the necessary 
services, unless upon the terms of a salvage reward P In such a 
dispute, to be determined by a judge and jury, these, besides 
the question of the position of the ship, are the questions to be 
left to the jury. In this case, for instance, the questions for 
the jury were, Was the ship in a position of imminent danger of 
being lostP Was she saved from such danger by the acts of 



(*) 1 W. Rob. 16. (/) 8 Jur. 366. 
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the pUotsP Were the acts of the pilots, by reason of the Chapter ly. 

weather and the position of the ship, made so different in 

danger or responsibility from the ordinary acts of service of 

pilots, as that no fair and reasonable owner would have insisted 

on requiring such service for other than salvage reward P In a 

dispute to be determined by a judge, in a Court of Admiralty 

or otherwise, these are the propositions which are to be applied 

to the particular facts of the case. It follows that there can be 

no such rigid rule of law, or of interpretation of facts, as is 

suggested on behalf of the defendants {g). It follows that the 

meaning of the phrase *in distress' used by Dr. Lushiugton 

is not to be interpreted in the rigid manner suggested on behalf 

of the plaintiffs (A). Suppose a ship previously reduced by 

accident to such a state of unseaworthiness as makes it expedient 

or necessary that she should enter a port of refuge, as by a leak 

or the loss of a mast, but is approaching such port in moderate 

weather, and so that she can enter it if steered a right course : 

in that case, notwithstanding the damage done to her, can it be 

pretended that it would be reasonable and just within the lists 

above enunciated, that the pilot conducting her into port should 

be treated as a salvor ? Yet she would be an unseaworthy ship, 

a damaged ship^ a disabled ship, and, in a sense, a ship ^in 

distress.' Suppose, on the other hand, that ship, as a ship, 

to be intact, no damage to hull, spars, or sails, but driven by 

the most violent weather, without power of resistance, within 

half-a-mile of an ironbound leeward coast, with no possibility of 

escape from immediate total destruction but by entering into a 

narrow and, to the crew, unknown haven of the coast; and 

suppose the weather and position to be such, that with all the 

knowledge and skill of the best pilot, there would still be the 

greatest danger that he and the ship might be lost ; would any 

fair person say that a fair master would ask a pilot to come on 

board and assume such a responsibility and risk, or consider 

that, being on board, he should exercise such a responsible duty 

and run such a risk as has unexpectedly arisen, for any other 

than salvage reward ? These hypothetical cases show that it is 



(^) I.e.f that the pilot is entitled to (A) I.e., that, if the vessel is '*in 

salvage for his sernoes onlj when the distress,'' be the distress great or 
vessel is in itself disabled or damaged. small, a pilot is entitled to salvage. 
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Chapter IV. ^ot the mere fact of injury to the hull, masts, or sails of the 
ship which is to govern, but that the tribunal must determine 
whether, under all the circumstances of the particular case, the 
service which the pilot has entered upon, or has unexpectedly 
found imposed upon him, was rendered so different in respon- 
sibiUty, or danger, or kind, from the ordinary service of a pilot, 
as to make it impossible that any fair owner should have 
insisted upon his being paid otherwise than by a salvage 
reward ; or whether, although there was some increased 
responsibility, or danger, or unusual kind of service, any 
fair pilot would have refused to enter upon the service unless 
paid otherwise than by a fair compensation for pilotage 
services." 

Finally, after recognising the doctrine laid down by Dr. 
Lushington in The Saratoga (t), that a pilotage service, like a 
towage service, may be turned by subsequent casualties into a 
service to be compensated by salvage reward, the judgment 
states the rule of law to be '' that in order to entitle a pilot to 
salvage reward, he must not only show that the ship was in some 
sense in distress, but that she was in such distress as to be in 
danger of being lost, and such as to call upon him to run such 
unusual danger, or incur such unusual responsibility, or exercise 
such unusual skill, or perform such an imusuaT kind of service, 
as to make it unfair and unjust that he should be paid other- 
vnse than upon the terms of salvage reward." 
Salragedaim In The Santiago {k)^ a pilot in charge of a vessel engaged 
board the i^ salving another vessel was held to be entitled to salvage 
SiowS.^^"^^ reward from the owners of the salved vessel on the ground that 
he had performed services which could not be considered to be 
within the scope of his contract as pilot. " If a pilot," said 
Barnes, J. (/), ^^ does render such services to a vessel in distress 
as no reasonable person, either owner or pilot, would consider 
ought to come within the scope of his contract, then there is 
no reason why he should not be paid some salvage reward, 
because he runs risk outside that which anybody has in. con- 
templation. That does not show at all that in all cases where 
there is some risk he is to get salvage, because the circumstances 



(i) Lueh. p. 318. See the facts of {k) (1900) 9 Asp. M. L. C. 147. 

this case below, p. 100. (/) lb, at p. 149. 
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may be covered by what is in oontemplation ; but the question caiapter iv. 
comes to this : Does he, in any particular case, run so much 
risk that he ought to receive some salvage in addition to what 
is considered to be pilotage reward P " 



The position of the tug under a towage engagement has, in o. THI TUG 
regard to the circumstances in which she may become entitled towage 
to salvage reward, a close similarity to that of the pilot. The COyTRAOT. 
similarity is pointed out by Dr. LushiDgton in a passage of his 4e «iiMof ti^ 
judgment in The Saratoga (m), which is quoted by the Court pilot- 
of Appeal in Akerblom v. Price (n). 

The tug, under a contract of towage, is not entitled to salvage Principles hj 
reward merely because some unexpected difficulties or delays righl; to ^ 
occur in the performance of her undertaking, or because the ^^^^ 
towage is temporarily interrupted by the breaking or slipping 
of the towing-hawser, or because fair or moderate weather at 
the start changes to ordinary bad weather (o). 

It is " the duty of the Court to see, where a towing contract 
has been made, that a little departure from the exact mode in 
which that contract is to be performed is not magnified so as to 
convert towage into salvage services" (p). 

But, if during the towage, without any fault on the part of 
the tug, by some cause which the contracting parties could not 
have foreseen, the tow is placed in a position of danger, and 
the tug stands by her, as it is the tug's duty to do {q)^ and 
brings her into safety, either at the place of destination, or, if 
that is impossible, at another place, by incurring risks, or 
by performing duties, although without risk to herseU (r), 
which could not reasonably be held to be within the 
scope of the original bargain — ^the towage contract, in such 
a case, does not bar the right to additional remuneration, but, 



(m) Luah. 818, atp. 321. Oalatea, Swabey, 360; The Saratoga, 

(«) 7 Q. B. D. 129, at p. 135. I-^^- 318, at p. 321 ; The Minnehaha, 

(0) The Qalaiea, Swab. 349. ^.^^ ^^^^ ^ R. 1 A. & E. 68, at 
(p) Per Barnes, J., The Liverpooif p^ >jq^ 

[1893] P. 164, at p. 164. (,.j j^ PetHclety Br. & Luah. 80, at 

{q) See per Dr. Lnahington, The p. 81. 

K. H 
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Chapter IV. ^q y^se a common expression, is superseded by the right to 
salvage («). 

•'The real question is, What are the contracting parties 
reasonably supposed to have intended by the agreement, and 
what degree of alteration had they a right to expect ? because, 
to suppose that the performance of the service would always 
be of the same character, would be absurd " (t). 

It may be useful to cite here some of the principal cases 
which illustrate the foregoing propositions (?(). 



Examples. 



In the case of the Annapolis (jr), the tug Stonn King was 
under contract to tow the ship Annapolis from her anchorage off 
Eock Ferry in the River Mersey to the Waterloo Dock. In 
the course of the towage the Annapolis, without any fault on 
the part of the Storm King, came into collision with the Johanna 
Stoll, When the collision was imminent the tug, for her own 
safety, but justifiably, oast off the tow-rope. The Annapolis, 
after the collision, drifted with the tide, and, becoming entangled 
with other vessels, got into a position of considerable danger. 
The tug returning made fast to her again, and brought her into 
safety, head to tide. She was afterwards docked by another 
tug, the services of the Storm King being required by another 
vessel in distress. As against the Annapolis (y) the Judicial 
Committee of the Privy Council, affirming in this respect (but 



(«) ne Minnehaha, (P. C.) Lush. 335, 
at pp. 347, 348. Gf . alBo, per Dr. Lash- 
ing^n, The JfiUiam Brandt, Junior, 
2 Notes of Oases, Sappl. Ixvii. at 
p. Ixviii. Where there was a contract 
for a specified towage service at a 
fixed remiineration, and during' the 
towage, owing to damage through a 
collision for which neither tug nor tow 
was responsible, the tow was delayed 
for two days, Sir R. Fhillimore dis- 
missed an action of towage in which 
the tag owner claimed additional re- 
muneration in respect of the delay, 
but expressly guarded himself from 
being supposed to g^ve an opinion as 
to what his decision would have been 
if the plaintiff's case had been a ease 
of salvage grounded on a towage 
serrice. The Ejemmett, 6 P. D. 227. 



(0 Per Dr. Lushington, The White 
Star, L. B. 1 A. & E. 68, at p. 70 ; cf. 
also, per Sir J. Hannen, Five Steel 
Barges, 15 P. D. 142, at p. 144. 

(fi) For other oases on the same 
point, see The William Brandt, Junior, 2 
Notes of Cases, Suppl. Ixvii. ; The 
Pericles, Br. & L. 80 ; The White Star, 
L. R. 1 A. & E. 68 ; The Lady Egidia, 
Lush. 513 ; and among more recent 
cases, The Westbnrn (1896), 8 Asp. 
M. L. C. 130 ; The Stanmore (1897), 13 
Times L. R. 165 ; The Emilie Galline, 
(1903) P. 106 ; The Aboukir (1906), 21 
Times L. R. 200. 

{x) Lush. 355. 

{y) There were claims for salvage 
against other vessels, which the Privy 
Council, reversing Dr. Lushington* a 
decision, allowed. 



THE TUG UNDER CONTRACT OP TOWAGE. 99 

on a different ground) the judgment of the Court of Admiralty, _Chapter IV. 
held that the claim of salvage on the part of the Storm King 
could not be maintained, because she had rendered to the 
Annapolis no services beyond those which she had stipulated to 
render by the contract of towage («). " She was bound to tow 
the Annapolis into dock. In performing that duty she, for 
her own safety, let the Annapolis go adrift. She was justified 
in looking to her own safety in the first instance, but that con- 
sideration did not exonerate her from the obligation of follow- 
ing the Annapolis to complete her engagement, and from doing 
what she could to prevent the mischief which might arise from 
the temporary interruption of her service. Assuming that she 
could not have come up sooner, what did she do beyond what 
she was bound to doP She attached her hawser to the ship, 
and towed her out of danger, leaving the remainder of the 
service to be performed by another tug. She incurred no 
risk herself; she performed, with more or less diligence, the 
duty which she had undertaken; and the fact that, when the 
service was renewed, the Ammpolis was entangled with 
another ship, will no more entitle her to salvage than if 
a collision had taken place without interrupting the towage 
service. Upon these grounds we think that the sentence, so 
far as it dismisses the claim against the Annapolis^ must b^ 
confirmed." 

In the case of The Liveipool (a) a tug was engaged for a fixed 
sum to tow the Liverpool into the Eiver Mersey and dock her. 
While the tug was turning the vessel round in the Mersey, the 
tow-rope of another tug, which was fast on the vessel's quarter, 
parted, and through the effect of the wind and tide the vessel 
grounded. The tug towed her off in a few minutes, and she 
was then docked. In an action of salvage on behalf of the tug, 
the Court held that the Liverpool was not in any immediate 
danger, and that the tug had done '^ absolutely nothing more 
than she ought to do and would be expected to do in almost 
every case of a vessel passing a little too far beyond the dock 
entrance," and the claim accordingly was dismissed with 
costfi. 



{z) The Annapoha, uhi mtp,, at (a) (1893) P. 154. For a aimilar 

pp. 373, 374. case see The Lndy Effidia, Luah. 613. 

h2 
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Chapter IV. A tug had contracted for 15/. to tow the ship Galatea from 
Qxavesend to the North Foreland. After the towage com- 
menced a gale sprang up, the hawser parted, and the tug, after 
saving the Galatea from driving on the Tongue Sand, was 
obliged by the weather to abandon the intended towage to the 
North Foreland. Ultimately she towed the Galatea back to 
the Thames. Dr. Lushington held the owners, master, and 
crew of the tug to be entitled, under these circumstances, to 
salvage reward {h), 

A steam-tug was engaged to tow a ship from the North 
Foreland to Gravesend, and towed her to the Prince's Channel, 
where both- vessels anchored to stop tide. In the night a gale 
of wind arose and blew the ship to sea, with the loss of anchors 
and damage to hawsepipes, bow planking, and windlass. The 
tug was forced to run to Eamsgate, and the next day, the 
weather having moderated, she put to sea, and after consider- 
able search discovered the ship, which had received an anchor 
and chain brought by a lugger from the shore. The ship was 
then towed by the steam-tug, another tug assisting, to the port 
of London. Held, that the services of both tugs were in the 
nature of salvage, and that the first tug was entitled to salvage 
remuneration for her labour and loss of employment whilst 
seeking the ship (c). 

The steam-tug Reliance was engaged off the entrance of the 
Mersey for the sum of 15/. to co-operate with other tugs in 
towing the ship Saratoga into the river, and, as the defendants 
contended, into any dock as required. As the Saratoga, under 
the orders of the pilot on board of her, was being rounded to in 
order to enter the St. George's Basin, she was caught by the ebb 
tide on the starboard side and driven in towards the landing 
stage. The pilot hailed the Reliance, which was lashed to the 
ship's port side, and was, with the ship, in a position of danger, 
to hold on and go ahead full speed. This she did, and thereby 
succeeded in saving the ship, but was herself crushed between 
the ship and the stage, and received damage. Dr. Lushington 
held that the service thus rendered to the Saratoga by the 
Reliance was a salvage service, even if the towage contract was 
that for which the defendants contended and included docking, 

{b) The Oalatea, Swab. 349. (e) The Albion, Lush. 282. 
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and he awarded the tug the sum of 600/., incluflive of the cost Chapter iv. 
of damage, repairs, and demurrage. 

" In the present case," he said, " there can be no doubt that 
by the fault of the pilot, and, I think, also the master of the 
Saratoga — ^for he must have perceived the danger of attempting 
to dock in that condition of the tide — the ship was placed in 
imminent peril of receiving serious damage, which the parties 
to the contract of towage had never contemplated, and that 
from this peril the ship was rescued by the Reliance, which 
was then fjist to her and towing. This was a salvage service, 
and in performance of it the Reliance received damage by being 
forced against the stage by the ship " (d). 

A steam-tug entered into a contract to tow a ship at sea into 
the port of Liverpool for 45/. During the performance of the 
service a hurricane arose, and the vessels were in most serious 
danger. The tug, at great peril to herself, continued to tow 
the ship during the hurricane, and by so doing prevented 
the ship drifting upon a lee shore. The wind afterwards 
moderated, and the tug, still continuing to tow the ship, 
brought her into the port of Liverpool in safety. Sir Eobert 
Phillimore held the tug to be entitled to a liberal salvage award, 
saying, in the course of his judgment : — 

" The counsel for the ship have contended that the principle 
underlying all the cases in which salvage services have been 
engrafted upon a towing engagement has been that the new 
service was of a different class, and the original service inter- 
rupted ; and it is urged that in this case the service was not of 
a different class, but remained towage, and was not interrupted, 
as by the breaking of a hawser or other circumstances. But I 
cannot assent to this opinion. I think the true criterion by 
which it is to be ascertained whether the towing vessel has 
become a salvor is whether the supervening circumstances were 
such as to justify her in abandoning her contract" {e). 

It is to be observed with regard to the last sentence of the Not to be 
preceding judgment, that although in the opinion of Sir Eobert preceding °^ 
Phillimore (/), as here stated, the true way to test the title of the {J^f^^J^ 

{cC) The Saratoga^ Lnsh. 318. (/) But see per Sir J. Hannen, Five 

W The I. C, Fotter, L. R. 3 A. & E. Steel Barges, 15 P. D. 142, at p. 144 
272. (below, p. 104). 
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is entitled to 
abandon her 
tow. 



The tug IB 
bound to 
stand by the 
tow. 



Chapter IV. tug to salvage is to see whether oiroumstances have supervened 
which would justify the tug in abandoning her contract of 
towage, it is by no means to be inferred — and it is clear from 
other parts of his judgment that he did not intend it to be 
inferred — that because the circumstances are such as to entitle 
the tug to claim salvage reward for any further services to 
her, that she would be justified by those circumstances in 
abandoning her tow. On the contrary, it is well established 
that it is the duty of those on board the tug — short, of course, 
of sacrificing their own safety — to continue to do all in their 
power to take the ship out of those difficulties and daugers 
from which, provided that their efforts are successful, springs 
their own title to a greater reward than that of mere towage. 
The law has been thus laid down in several cases (</), but 
nowhere more clearly than in the judgment of the Judicial 
Committee of the Privy Council in The Minnehaha (A), which is 
the leading case in regard to the tug's claims to salvage reward, 
as Akerblom v. Price («'), which has already been considered in 
this chapter, may be regarded as being now the leading case in 
reference to salvage claims on the part of the pilot. 



Loading case 
of Th^} 
Minnehaha, 



In The Minnehaha the facts, as found by the Judicial Com- 
mittee of the Privy Council, were, shortly, these : — The Minne' 
hahtty being then safely anchored off the entrance to the Mersey, 
engaged the tug United Kingdom to tow her up to Liverpool for 
thirty guineas. Shortly after the towage commenced, there 
being at the time a strong gale blowing and a heavy sea, the 
towing hawser (which belonged to the ship) broke, and the 
Minnehaha^ with two anchors down, drifted over a shoal or ridge 
into danger in a narrow channel called the Fonnby Hole. The 
United Kingdom^ assisted by two other tugs, with difficulty, and 
by the exercise of considerable skill, rescued the Minnehaha 
from her perilous position and towed her to Liverpool. The 
defence to the salvage suit brought by the three tugs denied 
that the Minnehaha was in the danger which the plaintiffs 
alleged, and, as regards the United Kingdom^ sought to show that 
misconduct and negligence on her part had caused the danger, 



iff) The Galatea, ubi sup, ; The Sara- 
toga, ubi sup. ; The White Star, L. R. 
1 A. & E. 68, at p. 70. 



(A) Lush. 336. 
(t) 7 Q. B. D. 129. 
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if danger there was, to the Minnehahay and that she had per- Chapter lY. 
formed no flervioe beyond her obligations under the contract of 
towage. On the last point Lord Kingsdown, delivering the 
judgment of the Privy Council, which reversed the judgment of 
the Court of Admiralty (y), stated the law in the following 
terms: "Where a steamboat engages to tow a vessel for 
a certain remuneration from one point to another, she does 
not warrant that she vnll be able to do so, and will do 
so under all circumstances and at all hazards; but she does 
engage that she will use her best endeavours for that pur- 
pose, and will bring to the task competent skill, and such a 
crew, tackle and equipments, as are reasonably to be expected 
in a vessel of her class. She may be prevented from fulfilling 
her contract by a vis niajor^ by accidents which were not con- 
templated, and which may render the fulfilment of her contract 
impossible, and in such cases, by the general rule of law, she is 
relieved from her obligations. But she does not become relieved 
from her obligations because unforeseen difficulties occur in the 
completion of her task ; because the performance of the task is 
interrupted, or cannot be completed in the mode in which it was 
originally intended, as by the breaking of the ship's hawser. 
But if in the discharge of this task, by sudden violence of wind 
or waves, or other accidents, the ship in tow is placed in danger, 
and the towing vessel incurs risks and performs duties which 
were not within the scope of her original engagement, she is 
entitled to additional remuneration for additional services if the 
ship be saved, and may claim as a salvor, instead of being 
restricted to the sum stipulated to be paid for mere towage. 
Whether this larger remuneration is to be considered as in 
addition to, or in substitution for, the price of towage, is of little 
consequence practically. The measure of the sum to be allowed 
as salvage would, of course, be increased or diminished according 
as the price of towage was or was not included in it. In the 
cases on this subject, the towage contract is generally spoken of 
as superseded by the right to salvage. 

U) There are some valuable re- 224, at p. 235 ; The Carrier Dove 

marks in the course of the judgment (P. C.)* 2 Moore, P. C. (N. S.) 243, at 

(pp. 360—353) as to the rereml of p. 256 ; TAr Alice and The Frincees 

the judgments of the Court of first Alice, L. B. 2 P. C. 245, at pp. 247, 

instanoe on matters of fact. See also 248 ; The Glaunibanta (C. A.), 1 P. D, 

on this point, The Julia (P. C), Lush. 283, at p. 287. 
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Chapter IV, « Jt is not disputed that these are the rules which are acted 
upon in the Court of Admiralty, and they appear to their 
lordships to be founded in reason and in public policy, and to 
be not inconsistent with legal principles. The tug is relieved 
from the performance of her contract by the impossibility of 
performing it, but if the performance of it be possible, but in 
the course of it the ship in her charge is exposed, by unavoid- 
able accident, to dangers which require from the tug services of 
a different class, and bearing a higher rate of payment, it is held 
to be implied in the contract that she shall be paid such higher 
rate. To hold, on the one hand, that a tug, having contracted 
to tow, is bound, whatever happens after the contract, though 
not in the contemplation of the parties, and at all hazards to 
herself, to take the ship to her destination ; or, on the other, 
that the moment the performance of the contract is interrupted, 
or its completion in the mode originally intended becomes 
impossible, the tug is relieved from all further duty, and at 
liberty to abandon the ship in her charge to her fate ; — ^would 
be alike inconsistent with the public interests. The rule as it is 
established guards against both inconveniences, and provides at 
the same time for the safety of the ship and the just remunera- 
tion of the tug. The rule has been long settled ; parties enter 
into towage contracts on the faith of it ; and we should be 
extremely sorry that any doubt should be supposed to exist 
upon it. It is said that it has never been brought before us for 
decision. If so, considering how often the rule has been acted 
upon, the necessary inference is, that it has never been made the 
subject of appeal because it has been universally acquiesced in." 

Five Steel In the Mve Steel Barges (A:), Sir James Hannen said : " From 

arges, ^^ examination I have given to the decisions in point, it appears 

to me that it is not necessary, in order to become entitled to 
salvage, that the supervening danger should be of such a 
character as actually to put an end to the towage contract. It 
is sufficient if the services rendered are beyond what can be 
reasonably supposed to have been contemplated by the parties 
entering into such a contract" {T). 

The Liverpool. In the later case of The Liverpool (cited above, p. 99), 
Barnes, J., said, with reference to the contention that in all cases 

(k) 16 P. D. 142. (0 16 P. D. 142, at p. 144, 
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of danger to the salved property the tug is entitled to a salvage Chapter IV. 
award, that " that would only be embracing half the proposition 
to be found in the eases, which is, that there must be danger to 
the salved property, and something done either in the nature of 
risk run or extra services performed by the tug, beyond that 
which is included in the contemplation of the parties in the ser- 
vice which she is engaged to perform " (m). 

In a contract of towage, in the absence of express provision to The tug is 
the contrary (w), each party is taken impliedly to undertake to J^ w^alre^ 
use proper skill and diligence, and it is also an implied term of jhere the 
the contract on the part of the tug-owner thlit the tug shall tow is caused 
have all reasonable equipments (o). If, therefore, in the per- ot the tag. 
formance of the towage services the tow gets into a position of 
danger, to extricate her from which would entitle a stranger to 
salvage reward, the tug is not entitled to any reward if the 
situation in which the tow was placed resulted wholly or to 
a material extent from misconduct or negligence or want of 
reasonable skill or reasonable equipments on the part of the 
tug (p). She cannot be permitted to profit by her own wrong 
or default. This was clearly laid down by the Judicial Com- 
mittee of the Privy Council in the later portion {q) of the 
judgment in The Minnehaha^ from which quotation has just 
been made, and the principle was enforced by Sir Robert 
Phillimore and the Court of Appeal (James, Baggallay, and 
Brett, L. JJ.), in The Robert Dixon (r), and more recently by 



(m) (1893) p. 154, at p. 160. And 
see The Stanmore (1897), 13 Times 
L. R. 165, at p. 166. 

(n) For an instance of a towage 
contract in which the tug-owner con- 
tracted himself out of responsibility 
for the fault of his servants, see The 
United Service, 8 P. D. 56 ; (C. A.) 9 
P. D. 3. In The Due d'Aumale, (1904) 
P. 60, provisions in a contract of 
towage exempting the owners of the 
tug from responsibility for damage by 
collision caused by the negligence of 
their servants, and stipulating that 
the tug was to be deemed the servant 
of the tow, were held not to remove 
the disability of the tug to claim 
salvage for services to the tow rendered 



necessary by a coUision which had been 
caused in part by the negligence of 
the master of the tug. The responsi- 
bility of the tug is not taken away by 
the tow having a licensed pilot on 
board. The Duke of Jfanehetter, 2 W. 
Bob. 470, 479, 480, 482. 

(o) The Julia, Lush. 224, at p. 231 ; 
The Minnehaha, Lush. 335, at p. 348 ; 
The Undaunted, 54 L. T. (N. S.) 542. 
Cf . also The United Service, ubi sup, 

( p) This applies as well where the 
tow has been guilty of contributory 
negligence. The Altair, (1897) P. 105 ; 
The Adam W, Spies (1901), 70 L. J. P. 
25 ; The Due d'AwnaU, (1904) P. 60. 

(q) Lush. 335, at p. 348. 

(r) 4 P. D. 121 ; (0. AO 5 P. D, 64. 
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Chapter IV. Barnes, J., in The Altair («) and The Due cVAumale (^), and by Sir 
Frands Jeune in The Adam W, Spies (w) and The Harud Home {v) . 
Not onl J is the tug in such a case not entitled to salvage, but she 
will be held liable, as she was in The Robert Dixon (a?), for any 
damage to the ship caused by her wrongful act or default ; unless, 
indeed, the tow has been guilty of contributory negligence, in which 
case the tug will not be liable for loss sustained by the tow (y). 



Cases where 
there is a con- 
tract of tow- 
age, but the 
serrice is 
treated as 
salvage 
ab initio. 



In all the cases which have been so far under consideration 
in regard to claims of salvage reward on the part of a tug xmder 
a towage contract, there has been no doubt as to the original 
engagement being one for towage simply, and the only question 
has been whether or not, at some point after the toweige has 
begun, it has been superseded by the right to salvage owing to 
altered circumstances. 

But there may be cases in which the service of the tug has 
been commenced imder a contract for towage at a towage rate, 
and no alteration has taken place in the circumstances, and the 
Court, nevertheless, would disregard the towage contract and 
reward the services of the tug as a salvage service ab initio. The 
Court would so act, in accordance with the " fundamental rule " 
laid down by the Court of Appeal in Akerblom v. Price (s), if 
it found that those who represented the ship in maMng the 
towage contract did not disclose to the other party material 
facts affecting the danger of the ship, or the danger or the diffi- 
culty of the required service, in view of which it would be (in 
the language of the same judgment) '' manifestly unreasonable 
and unjust" to expect the performance of the service to be 
undertaken for remuneration at a mere towage rate. The 
Kingalock (a), although not in its inception a case of pure tow- 
age, serves sufficiently to illustrate the principle upon which the 
original agreement would be disregarded in such a case as this. 
There the master of a brig which had entered the mouth of 
the Thames on her voyage from Newfoundland to London, and 



(*) (1897) P. 106. 

(0 (1904) P. 60. 

\u) (1901), 70 L. J. P. 26. 

(p) (1904) P. 409. In that ease the 
tug, though refused salvage reward, 
was allowed towage remuneration. 

(«) See also The Julia, Lush. 244 ; 
Sjpaight T. TedcattUy 6 App. Gas. 217 ; 



The Undaunted, 64 L. T. (N. S.) 642. 

(y) Smith V. St. Lawrence Tow Boat 
O., L. B. 6 P. 0. 308; The Altair, 
(1897) P. 106 ; The Adam W, Spiee 
(1901), 70 L. J. P. 26. 

{z) 7 Q. B. D. 129, at p. 132. 

(a) iSpinks, E. ^'A. 264. 
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was in a damaged state, owing to tempestuous weather which Chapter iv. 
she had encountered, contracted with the master of a steam tug, 
to whom he did not disclose the damaged condition of the brig, 
to tow her into port for 40/., and the master of the tug after- 
wards during the voyage discovered the true state of facts and 
repudiated the agreement, and after the service had been 
performed brought a suit for salvage ; Dr. Lushington held 
that the damage so concealed was a fact material to the risk 
and difficulty of the service, set aside the agreement, and 
awarded the tug 160/. as salvage. In the later case of The 
Canova {b), the defendant's tender of the sum fixed by an 
agreement for towage from the Little Orme's Head to the 
Mersey, which it was sought on behalf of the tug to invalidate 
on the ground that it was made without the knowledge of the 
fact that a great part of the crew of the Canova were ill at the 
time, was upheld ; Dr. Lushington deciding that the fact was, 
imder the circumstances, not a material one, and that there was 
no danger to the tow such as to give rise to a salvage claim. 
But, at the same time, the learned judge expressly recognised 
the principle upon which he had decided in the plaintiff's 
favour in The Kingalock. " If, though unintentionally, there 
was a concealment of a fact so material that it ought to 
invalidate the agreement, I should not enforce it " (c). 

In conclusion, with regard to salvage claims by a tug, the The Court of 
services of which began under a contract of towage, it is to be ig glow to 
observed that the rule of the Court of Admiralty is to admit a ^™^ ^^; 
superadded claim for salvage only upon the strictest proof of of ealvw 

vheTG tli6 

circumstances which justify such a claim. ''When it is service of the 
remembered how much in all cases — how entirely in many towage inite 
cases — a ship in tow is at the mercy of the tug; how .easily, "loep^io"* 
with the knowledge which the crews of such boats usually have 
of the waters on which they ply, they may place a ship in their 
charge in great, real or apparent, peril ; how difficult of detec- 
tion such a crime must be, and how strong the temptation to 
commit it, their lordships are of opinion that such cases require 
to be watched with the closest attention, and not without some 
degree of jealousy " (d). 

(b) L. R. 1 A. & E. 54. {d) Judgment of the Privy Council, 

{e) Ibid, at p. 66. The Minnehahay Lush. 335, at p. 348. 
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Chapter 17. 

d. THK 
SHIP'S 
AGENT. 

The cases not 
dear as to 
circumstaooes 
under whioh 
he can claim 
aa a salvor. 

Examples of 
refusal of 
aalvage. 



Examples of 

salyage 

allowed. 



It appears to be impossible to draw from the decided cases 
any clear or satisfactory conclusion as to the circumstances 
under which a person who has accepted the position of ship's 
agent, and then renders services in saving the ship or cargo, 
can claim to rank as a salvor in respect of them. This only 
seems plain, that the Court, fronf motives of public policy, will 
lean rather to the admission than to the rejection of the salvage 
claim. In The Watt («), Dr. Lushington refused to recognise 
the claim of the ship's agent to rank as a salvor, but he allowed 
him an indemnity for expenses incurred, and a small sum by 
way of remuneration for personal superintendence. In The 
Lively {/) the same learned judge dismissed a similar claim 
altogether. And in the recent case of The Crusader {g)y Sir Gorell 
Barnes rejected a salvage claim by ship's agents on the ground 
that they had not performed any service which entitled them to 
claim as salvors. The only service of the claimants in that case 
appears to have been the making of a bai^gain for the employ- 
ment of a tug for salvage, and for that service they had agreed 
to accept the usual agency fees together with repayment of their 
disbursements. But Lord Stowell in The Lord Cranston (h), Sir 
Christopher Eobinson in T/ie Happy Return (*), Dr. Lushington 
in The Favourite (y), in The Purissima Concepcion (A*), and in 
The Cargo ex Honor (/), favourably entertained salvage claims 
by ships' agents, although in none of these cases does the 
claimant appear to have incurred danger to life, or personal 
risk of any kind, or to have made any exertion beyond that 
which one might fairly suppose to have lain within the scope 
of his business as the agent for ship or cargo {m). Again, in 
The Kate B. Jones (n) salvage reward was granted to ship's 
agents ; but there the services were ^' of an arduous and of a 



(e) 2 W. Bob. 70. 

(/) 3 W. Rob. 64. 

{g) (1907) P. 22 ; aff. C. A. Mar. 16, 
1907. 

(A) Not reported, but referred to 
2 Hagg. p. 207, and 3 W. Hob. p. 184. 

(i) 2 Hagg. 198. 

[j) 2 W. Rob. 256. 

(A) 3 W. Rob. 181. 

(0 L. R. 1 A. & E. 87. 

(m) In the headnote in the Law 



Reports to the caae of The Cargo ex 
Honor t it is stated that '* where iJiips* 
agents render extraordinary services 
in saving property, the Court will, 
under particular drcumstances, allow 
a claim as agent and a claim as salvor 
to be united." But it is not clear, 
from the report, in what respect any 
of the personal services of the agent 
in that case could fairly be described 
as eztraordinsry. 
(n) (1892) P. 366. 
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somewhat dangerous character," and it was not really contended Chapter it. 
that the claimants were not to be treated as salvors. 

The grounds upon which the Court of Admiralty has pre- The judgment 
f erred, upon the whole, to admit this rather questionable class ington in The 
of claim, are clearly and fuUy stated in the judgment of Dr. f;^^^^""^"^' 
Lushington in the case of The Purissima Concepclon, which has 
been already mentioned. The claimant of salvage in that case 
was Lloyd's agent at an outport. As such agent he had imder- 
taken to relieve the ship from difficulties into which she had 
got, and he had, for that purpose, employed the necessary hands 
without himself incurring any personal risk in the services 
which they performed under his superintendence. Dr. Lushing- 
ton, in his judgment admitting the claim, made these remarks 
upon the general question : — 

" Divesting the question, for the moment, of all reference to 
the peculiar circumstances of the case immediately before the 
Court, let us in the first place consider how far, upon general 
principle, the Court has jurisdiction in a case of the following 
description. I will assume the case of a vessel becoming stranded 
in the vicinity of a port where there resides a person carrying on 
the business of a merchant and ship-agent, and that the master 
applies to such person, in his character of ship-agent, for such 
assistance in getting off the ship and cargo as under the circum- 
stances may be necessary. I will further assume that such agent 
undertakes the task, and employs the necessary persons to per- 
form it, he himself personally superintending the operations, but 
taking no active part in the duty, and not incurring the slightest 
risk to his own life or danger to his person. 

^' The question is, whether an individual claiming as salvor 
under such a state of circumstances, can, or cannot, maintain his 
action in this Court P Upon a balance of all considerations, in- 
dependently of decided authorities, I am clearly of opinion that 
it is for the benefit of all parties concerned, and for the benefit 
of the mercantile interests in general, that the Court should 
possess the jurisdiction to entertain the suit. 

^' Li the first place, it appears to me that both the shipowner 
and the owners of the cargo would be benefited by the interven- 
tion of the Court's authority in the matter, inasmuch that this 
Court would take cognizance of the whole of the case, and would 
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Chapter IV . take care that no improper expenses were allowed, and that 
nothing should be taken in the nature of ship-agency or of 
salvage which was not fairly earned, and to which the party 
claiming as salvor waa not justly entitled. In the case of 
foreign owners, the advantage, I conceive, would be still greater, 
in enabling them to procure with greater facility the assistance 
of persons of this description, who are most useful in efPecting 
and superintending services of this kind, and who might naturally 
hesitate to undertake the duty upon the mere personal credit of 
the master, or the foreign owner, whom he did not know. As 
regards the ship-agent himself, the same consideration equally 
applies, because, supposing him to perform the duty fairly and 
assiduously, he is assured of receiving a proper reward out of the 
property which becomes subject to the jurisdiction of the Court, 
and he is not left to the chance of recovering it from a foreign 
owner or master. 

" For the reasons which I have thus stated, it is, I conceive, 
highly desirable that the Coiurt should possess and entertain the 
jurisdiction in question ; at the same time, I confess I should 
have felt some hesitation in exercising this jurisdiction upon 
mere theoretical reasoning alone, if I had not been supported 
by previous decisions of the Court " (o). 

If the agent is Where the owners of the salved property have become liable 
romuneration ^^ indemnify the agent against expenses incurred by him, or 
or indemnity to pay to him some remuneration for his services, independently 

against 

expenses of the success of the salvage operations, the Court, in awarding 
of B^^less, the salvage, will take that fact into account, and it will not make so 
am^rt^m^ large an award to him as it would to the ordinary salvor who 
it would incurs the risk of receiving nothing at all if his services prove 

otherwise be. 

unsuccessful (p). 

e. PA88EK- The passenger has, it is true, no engagement of service, but 

'- — he is to a certain extent bound up with the ship by the contract 

of carriage (q), and is obliged alike by moral duty, and by the 
necessity of self-preservation, if a common danger arises, to work 

(o) So far as appears from the was given only fourteen months before. 

Report, Br. Lushington's attention (p) 7%e Kate B.Jones, {IS92)'P.ZGG. 

was not directed to his decision in And see below, Chap. VI. p. 163. 

7^ Zir«/y(u&iMipra), which is reported (9) See per Dr. Lnshington, The 

in the same volume of Reports, and Vrede, Lush. p. 325. 
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for the safety of the ship, whilst he remains on board of her. Chapter IV. 

For exertions in which he joins the crew for that end, such, e.g.j 

as pumping^ Jbe is not entitled to salvage reward. Claims to 

salvage on the part of passengers for services of this description Examples. 

were rejected by Lord Stowell in The Branston {r)y and by Dr. 

Lushington in The Vrede («). The claimant in the first of these 

cases was a lieutenant in the Eoyal Navy, a passenger. In 

giving judgment, Lord Stowell said : " Where there is a 

common danger it is the duty of every one on board the vessel 

to give all the assistance he can ; and more particularly is this 

the duty of one whose ordinary pursuits enable him to render 

more effectual service. No case has been cited in which such a 

claim by a passenger has been established ; though a passenger 

is not bound, like a mariner, to remain on board, but may take 

the first opportunity of escaping from the ship and saving his 

own life. I reject the claim." 

In The Vrede, the claimants were a number of emigrants who 
had helped in pumping the Vrede after she had been damaged 
by a collision. Dr. Lushington followed the decision of Loixl 
Stowell in The Bramton. But, at the same time, he expressly 
stated, in the course of his judgment, that in certain circum- 
stances passengers undoubtedly may become entitled to rank as 
salvors (^). If, when means of escape for himself and his lusomocir- 
property are offered him, he chooses to remain in peril on board thop^nLr 
his ship for the purpose of saving her ; or if he performs some "*y ®*™ 
extraordinary service, as in Newman v. Walters («), where a 
passenger was requested to take command of the ship, which 
was on the rocks, after the master and part of the crew had 
abandoned her, and the pilot had become incapable through 
drunkenness, and he navigated her safely into harbour; the 
passenger in such cases will be entitled to rank as a salvor. 

In a case heard in the United States District Court of Admi- 
ralty in the year 1864, where the facts were that the paddle- 
wheels and steering gear of a steamship, of great size and value, 
had been disabled by a gale, and she was lying helpless in the 
trough of the sea, and a passenger ingeniously devised and after 
twenty-four hours' labour carried out a plan for steering the 
vessel, whereby she was rendered manageable and ultimately 

(r) 2 Hagg. 3, n. {i) Lush. p. 326. 

(«) Lush. 322. (//) 3 Bos. & P. 612, 
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C hapter IV. brought safely into port, the Court awarded the passenger 
3,000/. for salvage {x). 



f. PITBLIC 
SXBVANT8. 

Officers and 
men of the 
Royal Navy, 



Are under an 
obligation to 
render some 
■ervioe. 



From some of the language of the judgments in The Ewell 
Grove {y) and Th^ Rapid (s), it might, perhaps, be thought that 
the salvage services of the Royal Navy should be remunerated 
on a somewhat lower scale that those of private salvors. Later 
cases show that any such notion in regard to either officers or 
men would be incorrect (a) ; and in these cases Sir John NichoU 
probably intended only to allude to the point, mentioned also 
more than once by Dr. Lushington (6), that these salvors do not 
risk their own property, and therefore that element of claim is not 
present. The 13 Anne, c. 21 (1713), which was the first statute 
prescribing the payment of " reasonable reward " to salvors, and 
which laid a duty on the commanders and officers both of men- 
of-war and merchant ships to give salvage assistance to vessels 
in distress, made no distinction between the two classes as regards 
either the duty or the reward. 

But, at the same time, the position of officers and men of the 
Eoyal Navy undoubtedly does require from them, as servants 
of the State, the performance of certain active services of pro- 
tection to British ships and to the lives and cargoes on board 
of them, although it is impossible exactly to define the extent 
of the obligation {c) ; and they cannot claim salvage reward for 
doing anything which fairly falls within the scope of this public 
duty. The quelling of a mutiny on board a merchant ship is 
so far within it, that salvage will not ordinarily be awarded 
for such a service (d). "I do not mean to say that the King's 



(x) Towle V. The Great Eastemt 2 
Asp. M. L. 0. 148. 

{y) 3 Hagg. 209, at p. 228. 

(z) 3 Hagg. 419, at p. 421. 

(a) See The JFilsom, 1 W.Rob. 172; 
The Iodine, 3 Notes of Cases, 140, at 
p. 141. Officers and men of the Bom- 
bay Marine are entitled to the same 
salvage as the officers and orews of 
merchant vessels, The Dalhoueie {The 
Cargo ex Azalea), cited by James, L. J., 
in The Cargo ex Woosung, 1 P. D. 
p. 268, and reported in the note to 
that case. For the position of vessels 
in the Indian Marine Service, see the 



Indian Marine Service Act, 1884 (47 & 
48 Vict. 0. 38). 

(b) The Iodine, 3 Notes of Gases, 
140, at p. 141 ; The Earl of Eglinton, 
Swab. 7, at p. 8. 

[e) *' It is, I apprehend, notorioos 
that it forms part of the instructions 
of eveiy one of her Majesty's vessels 
that they shaU render assistance to 
British vessels in distress." Dr. Lush- 
ington, The Charlotte Wylie, 2 W. Hob. 
495, at p. 497. 

(d) The Francis and Eliza, 2 Dods. 
117. 
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o£3oers would universally, and in aU oases, be excluded from Chapter nr. 
salvage for services rendered by them in rescuing vessels from 
other than maritime dangers ; but still it is their duty to render 
such assistance without having any such object in view ; and 
unless they incur great personal danger, and use very great exer- 
tions in the performance of the service, I must hold that they 
are not entitled to a pecuniary reward " {e). Where the peril 
from which a ship is delivered by officers and men of the Royal 
Navy is not such as that of a mutiny, or of piracy, or hostile 
seizure, but is strictly a peril of the seas, or, as Lord Stowell 
called it in the passage^ just cited, a " maritime danger," the 
service seems scarcely to fall within the scope of their public 
duty. But even in this case the Court of Admiralty has re- 
peatedly (/) expressed the opinion that no claim for salvage 
ought to be put forward on their behalf, unless the service has 
been one of an important character ; and in accordance with this 
judicial opinion, the Board of Admiralty, by Order of the 30th 
January, 1852, directed the officers of her Majesty's ships not 
to claim reward for salvage services rendered to vessels in dis- 
tress unless the service was one of real importance, or was 
accompanied with hazard. And two years later, in order to 
prevent claims for salvage in respect of any but important 
services, the Legislature provided, by sect. 485 of the Merchant 
Shipping Act, 1854, for which the Merchant Shipping Act, 1894, 67 & 68 Vict, 
sect. 557, is now substituted, that the written consent of the " ' ' 
Admiralty should be a condition precedent to the final adjudi- 
cation upon claims on account of any salvage services rendered 
to any ship or cargo, or any appurtenances of any ship, by the 
commander or crew, or part of the crew, of any of her Majesty's 
ships. 

The law as to the character of the salvage service for which The Cargo ex 
officers and men of the Eoyal Navy are entitled to claim reward 
is well exemplified by the case of The Cargo ex Ulysses (</), 

W Per Lord Stowell, The Francis judgment of Lord StoweU in The 

and Eliza, ubi tup, at p. 120. Zouiaa, 1 Doda. 317, at pp. 318, 319. 

(/) See The Clifton, 3 Hagg. 117, 
at pp. 121, 122; The Rapid, ibid, 419, W 60 L. T. (N. S.) 111. The case 

at p. 421 ; The Iodine, 3 Notes of Cases, ^ a^ reported, but less fuUj, in 13 

140, at p. 141. The importance of the ^' ^- 206. See also 7%^ RoeaHe, 1 

serrice as jostiiying a salvage daim Spinks,E. & A. 188; The Almay'Lo^ti, 

bj a king's ship, is dwelt upon in the ^7^* 

K, I 
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Chapter IV. in which one set of plaintifEs consisted of the commander, 
officers, and crew of H.M.S. Falcon. The ss. UlysBes, laden 
with a valuable cargo of quioksilyer and general merchandize, 
stranded on a coral reef in the Bed Sea on the 17th Augost, 
1888. The ship could not be got off, and it was determined to 
jettison part of the cargo in shallow water. During the opera- 
tions a number of armed Arabs came upon the scene, and 
began plundering the jettisoned cargo. On the 19th H.M.S. 
Falcon came to the place, and lent some of her crew to assist in 
getting the cargo out of the ship's hold and in hauling it over 
the coral reef in order to put it on the boats in which it was to 
be removed. Part also of the Falcon^s crew were landed to 
guard the jettisoned cargo and prevent the Arabs from looting 
it, and to provide sentries to watch it by night and day. These 
services lasted until the 6th September. Sir James Hannen 
awarded to these plaintiffs 1,000/. Speaking of their services 
in the course of his judgment, he said: — "There can be no 
doubt that the services rendered by the Falcon were of a very 
valuable kind. There was not merely the protection afforded 
by the presence of one of her Majesty's ships, but also by the 
posting of sentinels on shore to prevent the Arabs taking pos- 
session of the cargo. In addition to that, the crew of the 
Falcon were engaged on board the Ulysses in getting the goods 
out of the hold, which was full of water which had been fouled 
to an extraordinary extent. The foulness of the water was not 
only a source of great annoyance to those engaged in getting 
out the cargo, but possibly, a source of danger; and, as the 
cargo got lower, the men had to stand up to their armpits in 
the water, and occasionally put their heads under it. Then 
again, as the cargo was jettisoned in shallow water, there was 
the labour of getting it from the water to the shore, and then 
of transporting it about one-third of a mile to the place where 
it was put into the lighters — very troublesome work when one 
bears in mind the heat of that season of the year in the Eed 
Sea. . . . Now arises the question, in what way are the services 
of the captain and the crew to be compensated? It appears to 
me that there is a certain amount of protection which is so 
clearly within the duty of one of her Majesty's ships, that it 
would not give any claim for salvage services. I do not think 
the Admiralty has sanctioned a claim which is based simply 
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upon the proteotion offered by the presence of one of her Chapter lY. 
Majesty's ships againat piraoy or land robbers. The ease is 
altered when the officers and crew are called upon to do some- 
thing which is not within the ordinary scope of their duties. 
This remark applies to the posting of sentinels on the island 
for the purpose of protecting the cargo, exposed as it was to 
very great risk. But that alone would not, in my judgment, 
give rise to a high standard of service. It would be but a reward 
rather in the spirit in which a generous master gives a gratuity 
to servants who have been called upon to do something a little 
outside the scope of their ordinary function. 

'^ But the getting out of the cargo, and the rescuing of it 
from the shallow water into which it was first thrown, appears 
to me to lie entirely outside the scope of her Majesty's ships, 
and to entitle those engaged to a substantial reward." 

It has alreadybeen mentioned in an earlypart of this chapter(A) Merely 
in connection with the general principles of the law of salvage, viz., assistanoe ia 
that in * civil ' as distinguished from * military* salvage, the Court ^^5!^*' 
of Admiralty recognises no claimformerely constructiveassistance. 
So, if some only of the crew of a Queen's ship render services 
in the nature of civil salvage, the rest of the crew cannot rank 
as salvors with them. Nor has either the captain of their ship or 
the admiral of the station or of the fleet to which she belongs, by 
virtue merely of his command, any prerogative right to share in 
the reward (/). But if either the commander of the ship or the 
admiral contributes, as Admiral Baker, one of the claimants, 
was held to have done, in The Thetis (k), any effective salvage 
assistance, he may claim to share in the reward. In The Nile (/), 
owing to a communication from the captain of a Queen's ship 
lying at anchor in a foreign port, a steamer, which had been char- 



(h) See above, p. 72. As to the 
pxinoiple of reward in 'prize,' see per 
Dr. Luahington, ITie Banda and Kirwee 
Booty, L. B. 1 A. & E. 109, at pp. 185, 
260. 

(«) The Thetis, 3 Hagg. 14, at 
pp. 48, 49, 68, 61. The Proclamation 
now in force (September 17th, 1900) 
ezprefiflly directs that '< no flag officer 
shall share in any remnneration or 
reward conferred or awarded to the 



crew of any of onr ships or vessels as 
salvage, unless he shall have been 
actually on board the ship or vessel to 
which the award shall be made, or 
have personally aided and assisted in 
the transaction at the time the service 
was rendered." 

(*) Ibid. pp. 67—60. 

\t) L. B. 4 A. & E. 449 ; followed 
by Sir J. Hannen in The Bertie (1886), 
6 Aisp. M. L. 0. 26. 
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Chaptar IV. tered by the Government as a transport, proceeded to the aid of a 
vessel in distress outside the port. In addition to her own crew 
the transport took with her a naval officer and some seamen 
from the Queen's ship. The transport could not have rendered 
the salvage services without the permission of the captain of the 
Queen's ship. Sir Erobert Phillimore held that he was entitled 
to rank as a salvor with the master, officers, and crew of the 
transport, and the officer and men from the Queen's ship who 
took part in the salvage services. 

Ko salTage It is further to be noted in regard to services rendered by the 

claimable m " . "^ . 

respcMBt of the Boyal Navy, that the only salvage claim that can be made is a 
^ ^ ® * claim in respect of the personal services of the officers and men 
engaged in the service (^/2). It is enacted by the Merchant 
Shipping Act, 1894, s. 557(1), replacing s. 484 of the Merchant 
Shipping Act, 1854, that in the case of salvage services being 
rendered by any ship belonging to her Majesty or by the 
commander and crew thereof, no claim shall be allowed in 
respect of any loss, damage, or risk, caused to the ship or her 
stores, tackle, or furniture, or for the use of any stores or other 
articles belonging to her Majesty supplied in order to effect 
those services, or for any other expense or loss sustained by her 
Majesty by reason of that service. This provision has been 
held to apply to the case of a ship belonging to the Bombay 
Marine with a hired commander and crew (w) ; but not to apply 
to a vessel belonging to Eamsgate Harbour, and vested in the 
Board of Trade under the Harbours and Passing Tolls Act (24 
& 25 Vict. c. 47), 1861 (o). 

Special provisions, the consideration of which, as they deal 
with procedure only, is not within the scope of this work, in 
regard to salvage services rendered by the Boyal Navy at any 
place out of the United Kingdom and the four seas adjoining 
thereto, are contained in the Merchant Shipping Act, 1894, 
ss. 558—564. 

(m) Referred to by Dr. LuBhington, (o) The Cyh$U, 2 P. D. 224 ; (G. A.) 

The Alma, Luah. 378, at p. 381 ; by 3 P. D. 8. See on this case the 

Sir J. Hannexi) The Cargo ex UlyeeeSf remarks of Lord Halsbiuy, L. C, 

13 P. D. 205, at p. 208. deliyering the judgment of the Priyy 

(n) 2!^ Dalhoueie {The Cargo ex Council, Young y. SS, Seotia (1903), 

jiMaka), 1 P. D. 271, n., decided 9 Asp. M. L. C. 485, at p. 488. 
under the M. S. Act, 1854, b. 484. 
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The officers and men of the coastguard have, besides their Clhtpter lY. 
duties in connection with the revenue, duties also in connection g. the 
■with salvage and wreck, which they perform under the instruc- otabd. 

tions of the Board of Trade and of the Admiralty (/?), viz., the ' 

duty of watching and protecting shipwrecked property, and the 
duty of assisting the Receivers of Wreck in their various func- 
tions under the Merchant Shipping Act, 1894, in regard to 
wreck and marine casualties. 

For " watching or protecting shipwrecked property," they are Are paid 
entitled to payment according to a scale fixed by the Board watching or 
of Trade, under the Merchant Shipping Act, 1894, s. 568. ^^^^ 
" Where services are rendered by any officers or men of the property 

, , aooordmgto 

coastguard service in watching or protecting shipwrecked pro- a Board of 
perty, then, unless it can be shown that those services have 
been declined by the owner of the property or his agent at the 
time they were tendered, or that salvage has been claimed and 
awarded for those services, the owner of the property shall pay 
in respect of those services remuneration according to a scale 
to be fixed by the Board of Trade ; and that remuneration shall 
be recoverable by the same means, and shall be paid to the same 
persons, and accounted for and applied in the same manner as 
fees received by receivers under the provisions of this part of 
this Act. The scale fixed by the Board of Trade shall not 
exceed the scale by which remuneration to officers and men 
of the coastguard for extra duties in the ordinary service of the 
Commissioners of Customs is for the time being regulated " (q). and for other 
In respect of their other statutory and official duties, they may gtatntory 
become entitled to remuneration, with the sanction of the Board ^|^^J^^*y 
of Trade, which is ultimately paid by the owners of shipwrecked 
property (r) ; but they cannot sue for salvage. 

But if officers and men of the coastguard incur some risk or For Berdces 
undertake some labour beyond the scope of their official and ^^^J^^Jf® 
statutory duties, as they are encouraged to do by the Admiralty ^^^'^^^^ 

( p) See ' 'The Instructions in respect the Admiralty in 1904. 
of Wreck and Salyage,*' issued hy the ^^ ^^ 

Board of Trade to receivers of wreck ^^^ ^®® ■®^- ^^' * 

and other officers, 1895 ; and the (r) See the Board of Trade Instruc- 

'* Coastguard Instructions," issued by tions, 1895, paras. 169, 253. 
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Chapter IV. and the Board of Trade LiBtniotions («) — ^if, for example, they 



volanteer 
salTon. 



Examples. 



duties, ih^ actually put out to Bea, and with risk and labour save lives and 
be treated as property from a wrecked vessel, they are entitled to salvage in 
the same manner and to the same extent as other salvors (/), ex- 
cept in so far as they are required, according to the Admiralty 
Instructions {u)j to obtain, for a final adjudication upon their 
claims, the written consent of the Admiralty under the Merchant 
Shipping Act, 1894, s. 667. In The Queen Mab, in 1835, Bir 
John NichoU, while pointing out, as regards the claim of the 
crew of a revenue cutter, that " going on board for the protec- 
tion of the revenue will not render them salvors " {x)y awarded 
them a small salvage reward for putting an anchor and cable 
on board the damaged ship. In the later case of The London 
Merchant {y)y the same judge gave salvage reward to an officer 
and five men of the coastguard for services to a vessel on the 
rocks ofi Holyhead; but his judgment (for some reason not 
stated in the Eeport) was reversed on appeal as regards the 
compensation to five ooastguardsmen. Other instances of 
salvage reward to the coastguard are to be found in The 
Charhtta («) and The Silver Bullion {a). 



h. 

&ECEIVSB8 
OF WBEOK. 



Eeceivers of Wreck, by the express terms of the Merchant 
Shipping Act, 1894, s. 667, are not entitled to any remuneration 

beyond the payment of their proper expenses and the fees 

prescribed by the statute. They can claim as salvors only if 
they personally render salvage services to life or property in 
peril which are outside the prescribed duties (i). 

i. HAeis- Magistrates and other persons holding a public office or 
AH?OTraEL appointment are entitled to salvage reward only if, and so far 
OgFioiALS. as, that which they do is clearly outside the scope of the duties 



(«} See the Board of Trade Instmo- 
tions, 1896, para. 10 ; the Admiralij- 
Instmotions, 1904, Art. 1277. 

(t) See the Board of Trade Instmc- 
tlons, para. 169 ; the Admiralty In- 
Btmotions, Art. 1278. 

(m) Art. 1279. 

{x) 3 Hagg. 242, at p. 243. See also 
The Clifton, 3 Hagg. 117, at p. 121. 
(y) 3 Hagg. 394. 



(f) 2 Hagg. 361. 

(a) 2 SpinkB, E. & A. 70. See alao 
Pritoh. Adm. Dig. 3rd ed. (1887), 
vol. 2, p. 1920. 

{h) See the Board of Trade InBtmo- 
tions, 1895, paza. 168. For the duties 
of the Beoeiver in regard to assiataiioe 
to yeflselfl in distress, see the Merchant 
Shipping Act, 1894, ss. 51 1 0^ ieq, ; the 
Board of Trade Instructions, esp. 
paras. 10—15. 
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of the office or the appointment. The judgment of Lord Chapter iv. 
Stowell in The Aquila (c), where the salvage claim of a magis- ^"^^^^^^ 
trate was rejected, deserves, as the leading case upon this if and bo far 

• •.•.^.j as the service 

BUDject, a lull extract : — is outside their 

official duty. 

" I come now to examine the pretensions of the magistrate ; The law laid 
and I can try them only by his own affidavit, as there is no gtl^dl^in 
other evidence which takes any notice of them. I do not ^'*^-^^«^« 
remember any case in which a magistrate, acting in discharge of 
his public duty, has demanded to be considered as a salvor ; and 
therefore I do not much wonder at the diffidence which has 
restrained this gentleman from giving in his claim till a very 
late hour : this, however, is certain, that if a magistrate acting 
in his public duty, on such an occasion, should go beyond the 
limits of his official duty, in giving extraordinary assistance, he 
would have an imdeniable right to be considered as a salvor ; it 
will be therefore necessary to inquire what has been the extent 
of this gentleman's services: if they amoimt only to the ordinary 
discharge of his duty, I shall be disposed to leave him to the 
general reward of all good magistrates, the fair estimation of his 
ooimtiymen, and the consciousness of his own right conduct. 

" Now I do not discover any peouUar vigilance or activity 
in his conduct on this occasion : the first finders sent to him to 
inform him of the situation of the vessel, and offered to put it 
into his possession ; so far he is only passive : but he goes on to 
state as an eminent service, ' that he sent fifteen men, under the 
obligation of an oath, which he administered to them, to assist ; 
and that by their exertions the ship was righted in the harbour ; 
and 200 persons who had come down,' as it is said, ' according 
to the custom of that coast, for plunderi were driven off.' 

^^ Now I must say, that if a magistrate was aware that such a 
barbarous custom prevailed in his neighbourhood, it might have 
occurred to him that his presence was requisite on such an occa- 
sion. The presence — ^the eye — ^the voice of a magistrate avail 
muoh. It does not, however, appear, either that he attended, or 
that he was prevented by unavoidable accidents from attending. 
As he did not attend, I think there was reason to fear that those 
fifteen men might conform to the barbarous lex loci^ enforced as 
it was by a multitude of 200 persons; and that they might ^binlr 

{e) 1 C. Bob. 87, at pp. 46—49. 
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Chapter lY. muoh nlore of the plunder they could take, than of the oath 
which they had taken. However, it does turn out, by great 
good luck, that these fifteen men put to flight the 200. I own 
I see more good fortune in the event, than prudence in the 
measure that was pursued : at any rate the fifteen men must he 
paid veiy liberally for their assistance. 

'^ A second plea of merit advanced on the part of this gentle- 
man is, that he sent notice to the Swedish consul, and to Lloyd's 
Coffee-house: so far he acted with great propriety; — ^perhaps 
more might have been done. It is fit a magistrate should know 
that, when a ship comes into port in the condition of this vessel, 
there are interests of the Crown which, on behalf of the public, 
it is his duty to protect. Notice should have been sent also to 
the officers of the Crown. 

" Upon the whole, commending this magistrate for what he 
did, but thinking that he might perhaps have done more, I am 
not authorized to pronounce that he is a salvor in this case — ^nor 
entitled to any share of the salvage which I decree to be paid to 
the other parties." 

A case in There is one imreported case, referred to by Dr. Lushington 

claim was ^^ ^ judgment in The Purmima Concepcion (d)^ in which Lord 
allowed. Stowell decided in favour of the magistrate claiming salvage 

for a service which consisted in sending police officers to protect 
the cargo of a stranded vessel. Dr. Lushington suggests that 
there may be some doubt whether Lord Stowell in this case did 
Impossible to Qot go too far. But in a matter of this kind there can be no 
Smrte^of '^^ general rule. All that can be said is that there is in each case 
official duty, a conflict between two important principles, the one that sal- 
vage is the reward only of voluntary services, the other that every 
effort to save life or property in peril at sea deserves favourable 
consideration in the interests of humanity and commerce. 

^' Li all cases, indeed, where duty springing from office or 
arising out of contract would have legally bound the claimants 
to do services of the same nature as they actually rendered, the 
Court is vigilant to protect the owners from improper claims, 
without neglecting what is required for the ends of justice and 
the encouragement of enterprise on such occasions " (e). 



(rf) 3 W. Rob. 181, at p. 184. 

(tf) Maolaohlan, Treatise on the Law 



of Merobant Shippings 4th ed. pp. 64 5 1 
646. 
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Lifeboatmen, nowadays, play so considerable a part in saving Chapter iv. 
life and property in peril that it seems necessary to make a . j;iyeboat 
special reference to the circumstances under which they can ceews. 
become entitled to salvage remuneration (/). 

The duty of lif eboatmen is primarily to save life ; and for such 
service, under the Eegulations of the Eoyal National Lifeboat 
Institution, they are entitled to remuneration from that Institu- 
tion. If, however, on reaching a vessel in distress, they find 
that their services are required for the salvage of property alone, 
and such services are performed, their position becomes changed 
to that of ordinary salvors of property, and they have the 
ordinary remedies for recovering salvage remuneration incidental 
thereto. They are then treated as having borrowed the lifeboat, 
and are personally responsible to the Institution for any damage 
sustained by it in the performance of the services. But strict 
proof of this change of position will be required. ** lif eboatmen 
must understand that when they have gone out to save life, as 
members of a lifeboat crew, the onus is on them to prove that 
they have afterwards become entitled to salvage reward as 
against the property alleged to be in peril " (g). 

" Lying by " a vessel in distress during any lengthened " Lying by. 
operations at the master's request, whether assistance is given in 
such operations or not, is considered a salvage service, and gives 
rise to a right to salvage reward. But where the lying by is of 
short duration, the Lifeboat Institution makes itself responsible 
to the lif eboatmen for remuneration, and salvage reward cannot 
be claimed for such service. 

lifeboatmen who merely assist in launching a lifeboat will Launchers, 
be entitled to salvage reward if the services of the lifeboat 
become changed into salvage of property (A). But unless the 
change takes place, they have to look to the Institution for 
remuneration. 



(/) See the Begolations issned by The Cayo Boniio, (1904) P. 310; The 

the Boyal National Lifeboat Lutita- BushmilU, Shipp. Gaz. Weekly Sum* 

tion. For recent instances of salvage mary, Jane 22nd, 1906. 
of property by lifeboatmen, see The . . ^ „ ., , 

Sardonyx, Shipp. Gaz. Weekly Sum- „ ^ /^^ Xarffu^t, Molino,, (1903) 

mary, Apr. 4th, 1901; Th, Vcdcl, l' !«<»' »* P' "*• ^ ^^^ "««' ">« 

ibid. Apr. 29th, 1901 ; The Siori, ibid, "eboatmen failed to discharge the 

Ifay 2nd, 1902 ; Tht Augmtt Legembrt, '''^'"' 

(1902) P. 123 (cited ttelow, p. 179) ; (A) Tht Cayo Smito, (1901) P. 310. 
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Chftpter lY. Valuable as salvage services rendered to property by lifeboat- 
men often are, the Court does not look with much favour upon 
claims arising out of such services where the property in peril 
could have been salved by other efficient means, or where, in 
order to render the services, the lifeboat has been exposed to the 
risk of destruction or serious injury. In a recent case (t), 
Bucknill, J., after expressing some disapproval of the use of 
lifeboats for the salvage of property alone, is reported to have 
said : '^ I say strongly that lifeboats should in the first instance 
be used only for saving life, because a lifeboat might be 
destroyed or very much injured while saving property, and 
consequently might not be available when wanted for saving 
life." 

(i^ The Suthmilli^ Shipp. Ghiz. Weekly SnnunaTy, Jtme 22nd, 1906. 
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CHAPTER V. 



OF THE SALVAGE SERVICE. 



1. The necessary elements of a Salvage Service. 

2. Summary of t?ie principal kinds of Salvage Service. 

3. Whether or not the giving of Information or Advice constitutes 

a Salvage Service^ considered. 



Salvage servioes, as will have been already apparent from the What ia a 
oases dted in the preceding chapters of this treatise, may be aerri^ 
rendered in very many different ways {a). lEiveTy act of 
effectual assistance, if it is done voluntarily, and to save that 
which is at the time in danger, in the sense explained above in 
Chapter II. ((), is of the nature of salvage. The amount of 
skill, labour, time, or loss which it may involve affects only 
the quantum of compensation. The same remark applies to 
risk in the performance of the service. " Bosk to the salvors," ^^ toihe 

■^ , , , aaiTora ib not 

said Dr. Lushington, in I7ie Pericles {o)j *^ is not a necessary eesential. 
element to salvage, though it does, as we all know, enhance the 
merit of the service, and earn a higher reward." 

It would serve no useful purpose to attempt to catalogue 
all the various kinds of salvage service which the Court of 
Admiralty has recognised; but the principal classes of such 
service may be described as foUows {d) : — 

1. The towing (e), piloting (/), or navigating (jg) into safety ciaiwifioation 
of a ship which is in danger or distress ; Sen^Sf* 



(a) For a doBcription of a salvage 
seryioe, see aboye. Chap. I. p. 2. 

(*) Pp. 20—31. 

(e) Br. & L. 80, at p. 81. Gf. also 
per Lord StoweU, The Seniy, EdwardB, 
193, at p. 196. 

(d) A very full list of servioes for 
whioh salvage has been awarded, to- 
gether with a summary of the facts in 
each case, will be fonnd in Fritch. 
Adm. Dig, 3rd ed. (1887), vol. 2, 
pp. 1920—2123. A case referred to in 
the following notes as illastrating a 
partioalar class of salvage service will 



often be found on reference to the 
Beport to iQnstrate other classes 
also. 

(e) The Ellora, Lnsh. 550. In The 
Madras, (1898) P. 90, the services oon- 
aLsted in holding a vessel in the posi- 
tion in which she had stranded, so as 
to prevent her from sinking in deep 
water or doing damag^. For other 
cases, see Appendix A. (below, p. 264). 

(/) The Anders Knape, 4 P. D. 213. 

iff) Newman v. Walters, 3 B. & P. 
612 ; The Le Jonet, L. B. 3 A. & £. 
556 ; and see cases cited below, n. (u). 
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2. The rescue by landing (h) or transhipment (t) of cargo or 

persons belonging to a ship so circumstanced ; 

3. Getting a stranded ship afloat (k) ; 

4. The raising of a sunken ship (I) or cargo (m) ; 

6. The bringing into safety of derelict (n) or wreck (o) ; 

6. The setting in motion (jo), fetching (q)^ or bringing (r) of 

assistance to a ship in danger or distress ; 

7. The saving of persons belonging to a ship who, having 

taken to the boats in order to escape from danger on 
shipboard, are afterwards picked up whilst still in 
danger at sea (s) ; 

8. The protection or rescue of a ship or her cargo or the lives of 

persons on board of her from pirates or plunderers (t) ; 

9. The supplying of officers or seamen to a ship which, 

through disease or other calamity, is dangerously short 
of hands to navigate or to work her (m) ; 

10. The supplying of ta<5kle or gear to a ship, which would 

be imperilled by the want of it (x) ; 



(h) The Favouritey 2 W. Rob. 265. 

(i) The Columbia, 3 Hagg. 428 ; The 
WesemituUr, 1 W. Rob. 229; The 
Alma, Lufih. 378 ; The Erato, 13 P. D. 
163. 

{k) The India, 1 Spks. E. & A. 63 ; 
The Erato, 13 P.D. 163; The Inch- 
maree, (1899) P. Ill; The CayoBonito, 
(1904) P. 310. 

(/) The Catherine, 6 Notee of Cases, 
Sappl. xliii. 

(m) The Jubilee, 3 Hagg. 43 (a) ; 
The Cadiz and TheBoyne, 3 Asp. M. L. 
C. 332. 

(n) The Hope, 4 P. D. 217; The 
Janet Court, (1897) P. 69- 

to) The Samuel, 16 Jut. 407. 

(p) The Marguerite Molinos, (1903) 
P. 160. « The law is clear, that where 
a person does something, outside his 
dntj, of such a nature as to be the 
cause of an act done by another, which 
is a salvage act, he may himself hold 
the position of salvor, although he has 
donejno more than give information.*' 
Per BuckniU, J., ibid, at p. 164. In 
The Cayo Soniio, ubi sup., launchers of 
a lifeboat were given salvage reward. 

(q) The Ocean,' 2 W. Kob, 91 ; Tfie 



Sarah, 3 P. D. 39. 

(r) The Undaunted, Lush. 90. 

(«) The Cairo, L. R. 4 A. & E. 184. 

{t) The Calypso, 2 Hagg. 209 ; The 
Lady Worsley, 2 Spinks, 253; The 
Erato, 13 P. D. 163; The Cargo ex 
Ulysses, 13 P. D. 205; and cf. per 
Lord Stowell, The Francis and Eliza, 
2 Dods. 116, at p. 118. The saving 
of a ship from mutineers would cer- 
tainly also rank as a salvage service. 
It formed part of the service in three 
oases cited in Pritch. Adm. Dig. 2rd 
ed. (1887), vol. 2, pp. 1967, 1971, 
2049, from Mitchell's Mercantile Re- 
gister. In The Governor Baffles, 2 
Bods. 14 (supra, p. 89), the claimants 
failed because they formed part of the 
crew, and therefore in quelling the 
mutiny they could not be considered 
volunteers. 

(m) The Golondrina, L. R. 1 A. & E. 
334 ; The Skibladner, 3 P. D. 24 ; The 
Olga, Shipp. Gaz. Weekly Summary, 
Nov. 26th, 1898; The Planet, ibid. 
Jan. 3l8t, 1902 ; The Vega, ibid. 
Feb. 18th, 1904. 

{x) The Prince of Wales, 6 Notes of 
Cases, 39 ; The E. U., 1 Spks. E. & A. 



OF THE SALVAGE SERVICE. 



125 



11. The extmotion of fire on board of a ship (y) ; 

12. The rescue of life or property from a ship on fire (2) ; 

13. The removal of a ship or cargo from a place where it is 

in imminent danger of catching fire (a) ; 

14. Standing bj a ship in danger or distress {b) ; 

15. The extrication of a ship from an ice-floe (c) ; 

16. The removal from a ship of a danger, such as, e.g., a 

wreck or another ship which has fouled her (d) ; 

17. The saving, bj purchase from the enemy, of a captured 

ship, and the bringing of her to a British port for 
the purpose of restoring her to her owners (e) ; 

18. The saving of a ship from an impending collision (/). 



Chapter V. 



It seems to have been thought by Lord Stowell (g) and by Question as 
Dr. Lushington {h) to be open to doubt whether the simple or advioo* °° 
giving of information or advice in order to save or to extricate ^^ti*»<^°g 
a vessel from some local danger would or would not constitute service, 
a salvage service. In one case(e), however, where those who v^vj^^'*^" 
gave the advice incurred some risk, and their boat was stove in answered in 
when they were boarding the vessel in danger, Dr. Lushington uve. 
admitted their claim to salvage ; and Marvin, in his work on 
Wreck and Salvage (1858), s. 110, n., after reviewing the 
English and American cases which bear upon the point, comes 
to the conclusion " that it is a fair inference from these decisions 
that salvage service may consist, stricti juris, in simply warning 



63, at p. 64. There is no reported 
ease of salvage reward for the supply 
of neoessary provisions alone, but there 
can be no doubt that it might oonsti- 
tute a salvage service. For instances 
of the supply of necessary provisions as 
part of the salvage service, see Pritoh. 
Adm. Dig. 3rd ed. (1887), vol. 2, 
p. 1923 ; and The William Tillies 
Shipp. Qaz. Weekly Summary, May 
10th, 1901; The Flanet, ibid, Jan. 
dlst, 1902; The Border Knighty ibid. 
Aug. 1st, 1902. 

(y) The JSoealie, I Spks. E. & A. 
188 ; The Oelderland, Shipp. Gaz. 
Weekly Summary, Dec. 17th, 1884; 
The aty of NeweattU, 7 Asp. M. L. C. 
616 ; The Crown Fnnee, Shipp. Gaz* 
Weekly Summary, Deo. 22nd, 1899 ; 



The Elite, W. N. (1899) 64. 

(«) The Eattem Monarch, Lush. 81. 

(a) The Teee and The Fentueket, Lush. 
605. 

(*) Per Dr. Lushington, The Un- 
daunted, Lush. 90, at p. 92. 
(c) The Swan, 1 W. Rob. 68. 

{d) The Vandyek, 1 P. D. 42 ; (C. A.) 
5 Asp. M. L. G. 17 ; The Emilie QaU 
line, (1903) P. 106 ; The Fort Caledonia 
and The Anna, ibid. p. 184. 

{e) The Henry, Edwards, 193. 

(/) The Saratoga, Lush. 318. 

(y) The Vrouw Margaretha, 4 C. Rob. 
103, at p. 104. 

(A) The Little Joe, Lush. 88, at 
p. 89. 

(t) The Eliza, Lush. 536. 
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Life salTEge : 
X%0 Cargo ex 

WoOtUHjf. 



a vessel against her impending peril, when the effect of suoh 
warning is an escape from the peril." The reasoning in the 
judgment of the Privy Council in The Strathnaver (*) appears, 
bj implication at least, to support this view. The claim of the 
plaintiffs was rejected bj the appellate tribunal in that case, as 
it was by Dr. Lushington in ITie Banger (/), not on the ground 
that a salvage claim could not in point of law be created by the 
giving of needful and effectual advice, but because it was held 
that, in point of fact, it was not through the instrumentality of 
the alleged advice that the vessel in danger was preserved. 

The distinctions between mere towage or pilotage services on 
the one hand, and salvage services on the other, have already 
been considered in previous chapters (m). 

A service of life-salvage is not rendered by a ship taking off 
from an island on a barbarous but inhabited coast persons who 
have been wrecked there but have got ashore in safety, and 
who, although suffering privations from scarcity of water and 
from exposure, are not in any immediate danger (n). 



{k) 1 App. Gas. 58, at pp. 62, 63. 

(Q 9 Jur. 119. In The Little Joe 
{ubi sup,) there was a siimlar finding 
of fact. 

(m) See Chap. 11., pp. 24—26 ; 
Chap. rV. pp. 90—107. 



(n) The Cargo ex Wooaung, 3 Asp. 
H. L. C. 60. The saooesrfnl appeal 
(1 P. D. 260, 266) did not relate to 
this part of the judgment. See also 
The IfaHpota, (1896) P. 276. 
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OHAPTEE VI. 

OF THE SALVAGE BEWABD {a). 

The discretion of the Court in awarding Salvage. 

The limits of that discretion in practice. 

The general principles hy which the Court is guided. 

Classification of the principal mattersy (a) as regards the thing 
Salvedy (b) as regards the Salvors^ which affect the Reward. 

Judicial Opinions as to their relative importance. 

Consideration in detail of: — 

Risk to Life : 

Risk to Property Salved : 

The case of Derelict : 

Value of Salved Property : 

Skill of Salvors : 

Conduct of Salvors : 

Value of Salvors^ Property employed in the Salvage Se^'vice and 
the Danger occasioned to it thereby : 

Labour : 

Special Risks and Responsibilities incurred by Salvors : 

Damages^ Expenses^ and Loss of Profits incurred by Salvors : 

The Effect on the award of an Agreement for Remuneration 
independently of Success : 

Appeals as to amount of Award. 



Therb is no absolute rule or fixed scale of remuneration in The discretion 

oiyil salvage {b). The amount of the salvor's reward, unless it ^ ® "^* 

(a) For a yery copious digest of {b) See per Sir J. NicboU, Th^ EweU 

salvage awards, see Pritoh. Adm. Orove, 3 Hagg. 209, at p. 221. In 
Dig. 3rd ed. (1887), toI. 2, pp. 1920 — militarj salvage the captors' rights as 
2118. And for awards in recent cases to the quantum of reward are governed 
of towage-salvage, see Appendix A. by the 27 & 28 Vict. c. 26 (The Naval 
(below, p. 264). Prize Ast, 1864), and, as to recapture 
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Chaptw VI. has teen ascertained, as it may be, by a valid agreement (c) be- 
tween the interested parties, is dependent upon the discretion of 
the Court ; and its award, from the nature of the case, must be 
always, more or less, as Lord Stowell described it, " rusdatm 
judicium" {d). 

'* The amount of salyage reward," said Dr. Lushington, in 
The CubCy ^' is not to be determined by any rules ; it is a matter 
of discretion, and probably in this or in any other case no two 
tribunals would agree " (e). 

^^ There is no jurisdiction known which is so much at large as 
the jurisdiction given to award salvage. There is no jurisdic- 
tion known in which so many circumstances, including many 
beyond the circumstances of the particular case, are to be con- 
sidered [as] for the purpose of deciding the amount of salvage 
reward" (/). 

The Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), s. 544, 
prescribes the payment of a ^' reasonable amount of salvage." 



The limit 
in piaotice. 



It may be taken, however, as a safe general rule that in no 
oa*e, in which the owner of the Balved property appears (g), 
will the Court award the salvor more than a moiety of the value 
of the salved property. 



Rule Uid " J do not know a case," said Sir John NichoU, in the year 

down by Sir . . y J 

John Nioholl 1834, '^ except for salvage to a king's ship, or the property small, 

And by Brett ''^^^^^ *^® Oourt has exceeded a moiety " {k). In 1884, Brett, 



from pirates, the 13 & 14 Vict. c. 26, 
as amended, in regard to Beets. 1, 2, 4 
and 6, by the Statute Law*BeTision 
Act, 1876. 

(e) As to << Agreements," see below, 
Chap. IX. 

{d) Cited by Dr. Lushington, The 
Thomas Fielden, 32 L. J. Adm. 61, at 
p. 62. 

(«) Lush. 14, at p. 16. Gf. also 
The Ohry, 14 Jur. 676. 

(/) Per Brett, M. R., The City of 
Cheater, 9 P. D. 182, at p. 187. 

(g) A dereliot marine boiler, part of 
the carg^ of a lost ship, was salved by 
fiye boatmen. In a salvage action no 
one appeared to defend. The net 
proceeds of sale of the boiler were 
68/. Zi. id. Butt, J., awarded the 



salvors 60/. and costs. 7%e Boiler ex 
EUphant, 64 L. T. (N, S.) 543. In Th^ 
Arthur, Shipp. Gaz. May 2nd, 1901, 
a derelict schooner with a cargo of 
timber was towed into port by two 
trawlers. In a salvag^e action the 
cargo owners alone appeared to defend. 
The net proceeds of sale of ship and 
cargo amounted to 946/. 4«., and out 
of this sum the Court awarded the 
salvors 600/. In The Masatlan, Shipp. 
Gaz. Weekly Summary, Aug. 11th, 
1906, 1,664/. was awarded on a value 
of 2,400/. ; and in The Louisa, (1906) 
P. 146, the salvors received the whole 
of the net proceeds of ship and cargo. 
In neither case did anyone appear to 
defend. 

(h) The Britannia, 3 Hagg. 163, at 
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M. R., in his judgment in The City of Chester^ stated the practice Chapter vi. 

of the Court of Admiralty on this point in these terms : " Even ^^1^)^ La'^ 

in the case of derelict the Court of Admiralty has hardly ever, 1884. 

under any circumstances, and in no known case of non-derelict 

has ever awarded, as for salvage reward, more than one-half of 

the property saved "(i). In The Erato (k)y which was not a The Erato. 

case of derelict, Butt, J., overruled a tender of 1,500/., and 

awarded to the salvors 2,000/., on a value of 3,700/. But this 

was a very exceptional case. There were several sets of salvors; 

their services were of a peculiar and meritorious character ; and 

one of the sets had, by reason of the salvage service, suffered an 

actual loss which exceeded the whole value of the salved property 

before the Court. 



Whilst, however, as has been said above, a very ample dis- The general 

principles by 

cretion is exercised by the tribunal which has to assess the which the 
salvage reward, there are certain broad principles which the guided." 
Court of Admiralty has learnt to recognise as proper guides to 
its judgment. The Court always seeks to combine the considera- 
tion of that which is due to the owners in the protection of their 
property with the liberality due to the salvors in remunerating 
meritorious services (/) ; and in doing this, it bears well in mind 
the risk which salvors run of getting nothing at all, however 
strenuous and heroic their efforts have been, by reason of the 
failure of those efforts to save the property in peril (m). 



p. 151. The salved vessel was a dere- 
lict. As to the rale, on g^unds of 
public policy, of rewarding liberally 
the salvage of a king's ship, see the 
judgment of Dr. Stock in The Cotmo" 
polUanf 6 Notes of Cases, Suppl. 
p. xvii., at pp. xxzi., xxxii., and 
coses there cited. 

(0 9 P. D. 182, at p. 186. See, to 
the like effect, the judgment of the 
P. C. in The Inea, Swab. 370. For 
instances of awards in cases of derelict 
exceeding a moiety of the value of the 
salved property, see The Jonge JBattiaan, 
6 C. Rob. 322 ; The Jubileey 3 Hagg. 
43, n. ; The JRtuehe, L. B. 4 A. & E. 
127 ; The Eul4a, Shipp. Gaz. Weekly 

K. 



Summary, Mar. 10th, 1899 ; The O, K, 
TFilkituon, ibid. May 13th, 1906 ; and 
the cases cited above, n. (^). 

{k) 13 P. D. 163. The Erato, after 
stranding in the Bed Sea, had been 
temporarily left by her master and 
crew, but only with the intention of 
procuring assistance. 

(/) See per Sir C. Bobinson, The 
Thetis, 3 Hagg. 14, at p. (2. 

{m) See on this, per Liudley, L. J., 
The City of Chester, 9 P. D. 182, at 
p. 202 ; Butt, J., The Mark Lane, 15 
P. D. 135, at p. 136. Salvors may 
have acted under an agreement en- 
titling them to some remuneration 
independently of success. The effect 

K 
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Chapter VI. The Court regards the reward of salvage services not merely 
Public as a compensation to be meted out pro opere et labore, or aocord- 

fiidered. iBg to the exact amount of benefit conferred in the particular 

case, but also as the proper subject of important considerations 
of a public and general character. '^ The principles upon which 
the Court of Admiraltj proceeds lead to a liberal remuneration 
in salvage cases ; for they look not merely to the exact quantum 
of service performed in the service itself, but to the general 
interests of the navigation and commerce of the country, which 
are greatly protected by exertions of this nature " («). 

" It is not a mere question," said Sir John NichoU, in The 
Industry {6) y "of work and labour, not a mere calculation of 
hours, though time is undoubtedly an ingredient ; but there are 
various facts for consideration, — the state of the weather, the 
degree of damage and danger to the ship and cargo, the risk 
and peril of the salvors, the time employed, the value of the 
property; and, when all these are considered, there is still 
another principle — to encourage enterprise, reward exertion, 
and to be liberal in all that is due to the general interests of 
commerce, and the general benefit of owners and underwriters, 
even though the reward may fall upon an individual owner 
with some severity." 

lUufltrated by A frequent illustration of the attention which the Court of 

the treatment aj«iit j ••ia* p it j i 

of salving Admiralty always pays to considerations of a public and general 
Bteaxnahips. nature, is afforded by the peculiar favour which it extends to 
the claims of steamships. " It is of great importance," observed 
Dr. Lushington(jo), "and of great value to property salved, 
that the service should be performed with celerity ; and I have 
ever held, with regard to steamships, that their very power to 
perform services with a rapidity which belongs to no other 
description of vessel, and in a manner which can be effected 
by no other class of vessel, is that which entitles them to a 

of Buch an agreement ifl to diminish Hagg. 11 7| at pp. 120, 121 ; and 
an award by the Court. See below, Lindley, L. J., The City of Cheater, 9 
p. 163. P. D. 182, at p. 203 ; Story, J., The 

(«) Lord Stowell, The Wilham Beck- ^"^'^ ^J"'^'"^^ ^ ^"^^ (^'^*^'-> *°^' 

ford, 3 C. Rob. 355, at p. 356. ^^F\^^' ^„ ^ ««t t *:i 

. ^ * ' ^ {p) The Ella Constance, 33 L. J. Adm. 

(o) 3 Hngg. 203, at p. 204. See 189, at p. 193. Of. also, by the same 

also, by the same jadge, The Hector, 3 judge, The Kingclwk, 1 Spks. E. & A. 

Hagg. 90, at p. 95 ; The VUfton, 3 263, at p. 267. 
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higher rate of reward ; and thereby not only are the services Chapter VI» 
performed in an infinitely more oonyenient way, but risk to 
property is saved " {q). 

For similar reasons the Court encourages by its liberality Andofsfeeam- 

, , tugs built and 

those steamers which are built and maintained for the purpose maintaiaed 

£ _e * 1 • epeciaUy for 

of performmg salvage services. aalvage 

In The Envoy , where salvage services had been rendered by two P^P<»®*' 
steam-tugs, off the coast of Devonshire, in fine weather and with 
a moderate sea. Butt, J., after referring to these favourable 
droumstances, is reported to have said in his judgment : — '* But 
then we come to another view of the matter, and that is, that 
we have here a position in which ships occasionally find them- 
selves, a position of the greatest danger, and we have the fact 
that these two powerful tugs are kept by the plaintiffs, with the 
fires of the one or other of them always alight, to render assist- 
ance to vessels that may require it. To my mind, one of the 
n^ost important functions of this Court is to encourage the main- 
tenance of powerful and efficient steam-tugs around our coasts, 
to be in constant readiness to assist vessels in distress. Not only 
in the course of the year is a large amount of property saved by 
these means, but a considerable sacrifice of life is prevented. 
Therefore, the principle we go upon is not that of a quantum 
meruit^ but of giving such an award as will encourage people to 
keep vessels of adequate size and dimensions ready to go out " (r). 
In The Olengyle («) very meritorious services were rendered 
to a vessel in imminent peril of sinking by two steamers 
specially built for and solely employed in rendering salvage 
services. On a value of 76,696/., Barnes, J., awarded the salvors 
19,000/. In the course of his judgment, after citing with 
approval the passage from Lord Stowell's judgment in The 
William Bechford already referred to (^), and the remarks of 



(q) See, to the like effect, per Sir John 
NiohoUi The London Merchant j 3 Hagg. 
394, at p. 401 ; and cf. per Lindley, 
L. J., The City of Chester, 9 P. D. 182, 
at p. 203 ; per Butt, J., The BefilaHg, 
14 P. D. 3, at p. 6. 

(r) Shipp. Qaz. Weekly Sommary, 
Feb. 28th, 188R. 

(t) (1898) P. 97. The award was 



upheld in the C. A. {ibid.) and in 
the H. of L. (1898, A. C. 519). For 
other examples of the same liberality, 
see The Aphrodite, Shipp. Oaz. Weekly 
Summary, Jan. 19th, 1900 ; Tfie Cam" 
peadcr, ibid, Dec. 2l8t, 1900. Cf. ahto 
The St. Paul, 82 Fed. Bep. 114; 86 
Fed. Hep. 340. 
(t) P. 130. 
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Chapter VI. Butt, J., in The Envoy y cited above, the learned judge said : " The 
maintenance and establishment of salvage steamers, such as The 
Hermes and The Newa^ are for the general benefit of owners 
and underwriters and others interested in sea-going vessels and 
their cargoes, and the crews and passengers of such vessels, and, 
guided by the principles above stated, the Admiralty Court will 
be liberal in its awards in respect of services rendered by 
salvage steamers even though the awards may fall somewhat 
heavily on individual owners. The owners of salvage steamers 
invest a large amount of capital in them, and maintain them 
and their crews, divers, and appliances at great expense, and 
have no remuneration to look to except that which may be 
earned by occasional salvage services " («). 



And of sal- 
vage servioes 
to passenger- 
caTrymg 
ships. 



Upon the same principle — ^the consideration of large public 
interests — ^it is the rule of the Court of Admiralty to remunerate 
generously all services rendered to passenger-carrying vessels. 
SpeaJdng of this class in The Ardincaple^ Sir John Nicholl 
said (ar) : " Humanity requires that every possible encourage- 
ment, in the way of liberal reward, should be given, in order 
to induce a prompt and efficient assistance to them." 



Andof foreijorn Upon the same principle, again, the Court will make a liberal 

help to British ■■• ii.'xxi. 'x* j.* ^ ^ * 

vessels. award m a case relatmg to the meritorious exertions of a foreign 

master and crew in the preservation of British interests (y). 

The ID- But it is not only from the application of these general prin- 

mcidlnatsoir ciples, important as they are, that the Court of Admiralty 

ser^ce^hich ^®^^®^ assistance in exercising its discretion as to the amount 

affect the to be awarded for salvage. " Some circumstances are always 

material for consideration, and these have been ascertained by 

experience, and the Court has for its guidance a long course of 

judicial decisions to assist it in coming to a proper conclusion 

in each particular case" (s). These ^'material circumstances," 



(m) (1898) P. 97, at pp. 102, 103. 

(:r) 3 Hagg. 151, at p. 153 ; cf. also 
The London Merchant y 3 Hagg. 394, at 
p. 400 ; per Sir J. Haxmen, The Werra, 
12 P. D. 52, at p. 55. For recent 
instances of liberal awards for such 
services, see The La Champagney Shipp. 
Gaz. Weekly Sammaiy, June 17th, 



1898 ; The Tucana, Shipp. Gaz. Apr. 
16th, 1904 (the award was redaoed on 
appeal: (1905) P. 148); The Auouan, 
Shipp. Gaz. Jane 28th, 1905; and 
Appendix A. (below, p. 264). 

(y) The Salaeia, 2 Hagg. 262, at p. 270. 

(«) Per Lindley, li, J., The City of 
Chester y 9 P. D. 182, at p. 202. 
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which Dr. Luflhington, in his judgment in The Charlotte (a), Chapter vi. 
calls ^' the many and diverse ingredients of a salvage service/' 
it is necessary now to consider in detail. They may be classified 
as follows (J) : — 

A. As regards the thing salved : dasBificatioii. 

(1.) The degree of danger to human life. 
(2.) The degree of danger to property. 
(3.) The value of the property as salved. 

B. As regards the salvors : 

(1.) The degree of danger to human life. 

(2.) Their skill and conduct. 

(3.) The value of the property employed in the salvage 

service. 
(4.) The danger to which the property is exposed. 
(5.) The time and labour expended in the performance 

of the salvage service. 
(6.) Eesponsibilities incurred in the performance of the 

salvage service, such, e.g.^ as risk to the insurance, 

and liability to passengers or freighters through 

deviation or delay. 
(7.) Loss or expense incurred in the performance of the 

salvage service, such, e.g.y as detention, loss of 

profitable trade, or repair of damage caused to 

ship, boats, or gear. 

Where all or many of these elements are found to exist, or 
some of them axe found to exist in a high degree, a large reward 
is given ; where few of them are found, or they are present only 
in a low degree, the sidvage remuneration awarded is compara- 
tively small. 

There has been some difference of judicial opinion as to Jodidal 
whether, generally, the merit of a salvage service ought to be ^^rdatiye 
regarded first from the standpoint of the risk to the salvor, or ftSe'^^ ^ 
from the standpoint of the value of the salvage service. Biderationa. 

According to Lord Stowell, personal risk in the performance 
of the salvage service is the element which confers the best title 

(a) 3 W. Rob. 68, at p. 71. to ReoeiverB of Wreck and other 0£%« 

(h) See Board of Trade Instructuma cers, 1895, Art. 178f 



134 OF THE SALVAGE REWARD, 

Chapter VI. to an ample award. " What enhances the pretensions of salvors 
most is the aotual danger which they have incurred ; the value 
of human life is that which is, and ought to be, principally 
considered in the preservation of other men's property; and 
if this is shown to have been hazarded, it is most highly 
estimated" (c). On the other hand. Sir John Nicholl, in The 
Traveller (e/), and in The London Merchant (c), expressed the 
view that, whilst the risk and the skill of those employed, and 
the length of the service are also to be considered, the primary 
ingredients and objects in a salvage service ore the lives and 
property in jeopardy. And Lord Chelmsford, in delivering the 
judgment of the Judicial Committee of the Privy Council in 
The Fusilier (/), observed that " it was not quite correctly said, 
in the argument at the Bar, that what is risked is the first thing 
to be regarded, and the next, the services which are rendered. 
It would have been more accurate to have reversed the order of 
these considerations, and to have said that the first thing to be 
regarded is the value of the services with reference to the 
amount of property rescued from peril, and the next, how far 
the merit of those services is enhanced by the risk to life or 
property which has been involved in them." " The first thing 
to be considered," said Sir James Hannen in The Werra{g)y 
" is the value of the property salved. By that I do not mean 
that it is to be taken as absolutely the most important element, 
but that it is the subject-matter in respect of which the action 
arises." According to Sir Francis Jeune, "the first, and 
perhaps the main element in an award of salvage, is the risk 
to which a salved ship and her cargo are exposed" (A). 

In The City of Cheater (»'), lindley, L. J., in the course of 
his judgment, summed up the principal considerations affecting 

Summary of salvage remuneration in the following terms : " The first matter 

(e) The William BeehfwA, 8 C. Rob. (rf) 3 Hagg. 870, at p. 371. 

NiohoU, The Clifton, 3 Hagg. 117, at ^ ' ^^® ^ 
p. 121. " The rifik incurrod by the (/) Br. & L. 841, at p. 860. 
salvore themselves, if neceasarily inci- ^) 12 P. D. 62, at p. 63. 
dental to the performance of the ser- 
vice, is the most important ingredient (^) ^ ^"^'^ ^'*''** (^^^7) P. 69, 
in estimating the amount of salvage P' 

to be awarded." Board of Trade In- (i) 9 P. D. 182, at p. 202. And see 

stractions to Receivers of Wreck and per Lord Eaher, M. K., Ths Zind/Uld 

other Officers, 1895, Art. 173 (0}. (1894), 10 Times L. E. 606. 
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of consideration is the nature of the service rendered, the Chapter vr. 



danger from which the one ship has been saved, and the danger the priocipal 

, , , considerations 

to which the other ship has been exposed. Under this head in the asBcss- 
have to be considered the skill and courage of the salvors, and award bv 
the risk of life and death as well to the saved as to their ^»diey,L.J. 
rescuers. A salvage service, which hardly exceeds ordinary 
towage, is naturally remunerated on a very different scale from 
an heroic rescue from imminent destruction. The next matter 
for consideration is the value of the property saved." 

It will now be convenient to examine in order the various The in- 
gredients and 

elements of a salvage claim which have been enumerated above, incidents of 

Whatever view be taken as to the proper order of precedence vioefaffecting 
in the classification of the ingredients of a salvage service, it is ^J^^^'J^'in 
certain that the Court attaches to none a higher value than to detaU. 
danger to hunmn life, whether on board the salving or on board 
the salved vessel. " However great may be the danger to Danger to 
the property itself," said Dr. Lushington in The Thomas 
Ficlden{j)y " if it is wholly unattended with the risk to 
human life, it assumes much less value than when under 

oiroumstances where human life is put in peril I 

have ever held the opinion that when once I can come to 
the conviction that human life has been at stake, even for 
a short time, it is the duty of the Court amply to reward 
the persons concerned, and for obvious and plain reasons; 
first, because, from the necessity of the case, a very great reward 
should be given wherever there has been a sacrifice of human 
life; and secondly, that human life is above all other con- 
siderations, and ought never to be exposed to unnecessary 
hazard and risk. These are the principles." Salvage, in 
respect of the preservation of human life is, under the Mer- 
chant Shipping Act, 1894 (67 & 58 Vict. o. 60), s. 644 (2), 
payable by the shipowner in priority to all other claims for 
salvage. 

The circumstances of danger which may have to be con- Danger to 
sidered in assessing the salvage award, are obviously infinite in salved, 
their variety. The character of the salved ship ; her condition 
as regards her seaworthiness, her boats, her motive power, and 

U) 32 L. J. Adm. 61, at p. 62. Bee also The BarlUij, Swab. 19S, 199. 
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Chapter VI. manoBuvrmg; the number, capacity, health, and spirit of her 
crew; the skill and knowledge of her commander; the nature 
of the locality; the season of the year at which the services are 
rendered, and, if the weather at the time is not tempestuous, the 
chance of its becoming so (k) ; the character of the cargo, as, for 
example, if it be perishable, or dangerous; the prospect of other 
efficient means of assistance (/) — all these constitute but a few, 
though, perhaps, the most frequent, of the considerations which 
in regard to the element of danger to the property salved, the 
Court of Admiralty may have to weigh in fixing the salvor's 
recompense. 

DiffOTent risks It may happen that the various interests of which the salved 
and freight property is made up — ^ship, cargo, and freight — have been 
siSeTOMrate ®^P<^sed to different degrees of danger. In such a case the 
awarda. Court may depart from its usual course of awarding a gross 

sum as salvage remuneration, and make a separate award 
against each portion of the salved property. Sir Gorell Barnes 
adopted this method in the very recent case of The Velox (/«). 
There the steamship VeloXj while on a voyage from Gravingsund 
to Hull with a cargo of herrings, in consequence of bad weather 
ran short of coal, and had to take towage assistance in order to 
reach port. If the cargo of herrings on board her had remained 
at sea forty-eight hours longer than they in fact did, they would 
have become valueless. In an action to recover salvage for the 
services rendered to the Velox^ her cargo and freight, which were 
valued at 1,875/., 1,060/., and 136/. respectively. Sir Gorell 
Barnes said : '^ It appears to me that the tender of 300/. would 
have been sufficient if I were dealing with the case of the ship 
alone ; but I have to consider the case of the ship and cargo, 
and I propose to take a course in this case, which is not perhaps 
common, but which seems to me to be in accordance with sound 
principles. I propose mainly to have in view in making my 
award, the real danger from which the different properties were 
rescued. The ship was not rescued from anything like the 
same danger as the cargo, because she was rescued from the 
possibility of floating about and getting ashore, or of being 

{k) See The Graeea, 2 W. Rob. 294, (/) See per Sir J. Hannen, Th$ 

at p. 296 ; The Kenmure Caetk, 7 P. D. JFerra, 12 P. D. 62, at p. 54. 
47, at p. 49. (m) (1906) P. 263. 
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picked up by somebody else. The cargo was rescued not merely Chapter vi. 

from that particular risk, but also from the risk of floating about 

until it became rotten and perfectly valueless. Giving this 

matter the most careful consideration I can, I think the proper 

award to make is to award separately against the ship 180/., 

and against the cargo and freight — ^because the freight would 

have perished with the cargo— 420/." (w). 

There is only one position of danger in regard to the reward The case of 
for the salvage of property — ^the case of derelict (o) — of which 
it would serve any practical purpose to make particular men- 
tion. It was undoubtedly the ancient practice of the Court of 
Admiralty to award to salvors of derelict one half of the value 
of the salved property (p). Even in modem judgments lan- 
guage is to be found which seems to recognise the title of the 
salvors of dereUct to this scale of reward, and so to exempt this 
case from the exercise by the Court of that discretion which it 
uses in all other salvage cases. Thus, for example, in T/to 
Watt (q)^ Dr. Lushington is reported to have said, **The case, 
therefore, being, strictly speaking, a case of derelict, the Court 
is, I think, bound to give the salvors a moiety of the property 
salved, subject to deductions." But it is now clearly settled 
that there is no rule entitling the salvors of derelict, as of right, 
to any such proportion of the value of the salved property, but 
the service, as in any other case of salvage, is to be rewarded 
adequately, according to the degree in which the various in- 
gredients of a salvage claim, which have been enumerated above, 
are found to be present. As the fact of a vessel being derelict 
generally implies a high degree of danger to it, the salvors of 
such a vessel will generally, on that score, be entitled to a high 
rate of reward ; but the reward is to be assessed upon the same 
principles as the reward in any other case of salvage service, and 
danger to the property salved is only one ground, although, of 

(if) (1906) P. 263, at pp. 266, 267. of great antiquity in maritime Courts. 

, . . , V i^ ... 3 1. X •» See " Lea Coetumes de la Mer " (pro- 

(p) Ab to what 18 "derelict," see , , , , . .^-^v -di i » i- 

. ^ ' ^- -„ ^, ' bablj about a.d. 1350), Black Book 

above, Chap. III. p. 61. . .i aj • ix- j m • i .- 

' *^ *^ of the Admiralty, ed. Twus, vol. m. 

(p) See The Blenden Hall, 1 Dods. pp. 439, 441, 619; The Wisby Town- 

414, at p. 421 ; The Effort, 3 Hagg. Law on Shipping (▲.d. 1320—61), 

165, 167 ; The Thetis (P. C), 2 Knapp, c. ziii. ; ibid, vol. iv. p. 405. 

890, at p. 410. The practice was one {9) 2 W. Hob. 70, at p. 71, 
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Chapter VI. course, a very Important ground, for a large reward. It is quite 
possible that in other respects, as for example, in respect of their 
danger, skill, and loss of time, the merit of the salvors of dere- 
lict may be less than in many cases of non-derelict. The law 
upon the point has been established by Lord Stowell in The 
Aquila (r), by Dr. Lushington in The Florence («) and The 
Martin Luther (^), by Sir James Hannen in The Anna Helena («), 
and by the judgment of the Privy Council (pronounced by 
Dr. Lushington) in The Tme Blue (x). " Now, in truth and in 
fact, when the Court comes to consider the question of derelict 
or not, it takes into consideration the danger to the property ; 
and so it does where the vessel is not derelict ; the property may 
be in infinite danger though it is not derelict ; but the Court 
always considers that one of the material ingredients, upon 
which it gives a large salvage, is the danger to the property ; 
and the danger may be (we do not say it is, but the danger may 
be), and in certain cases of salvage it is, as great to the property 
which is not derelict as it is in other cases where the property is 
derelict. Therefore, the proper course to pursue in all these 
cases is to consider the fact of derelict as being, as it were, an 
ingredient in the degree of danger in which the property is " (y). 

In the more recent case of The Janet Court (z)^ Sir Francis 
Jeune, in the course of his judgment, said : ^^ There is no magic 
in the term * derelict ' ; but what is important is that it imports 
a certain condition of things introducing elements which tend, 
on the general principles of salvage, to raise the amount of the 
salvage award. The first, and perhaps the main, element to be 
considered in an award of salvage is the risk to which the ship 
and her cargo are exposed. In the case of a derelict this risk is 
generally very high ; . . . . The second consideration to 
which the case of a derelict gives rise is that she has no men on 
board of her, and has to be approached without such aid as they 
could afford ; . . . . Then there is another condition which 
was fulfilled, in this instance, to a considerable extent, because it 
was necessary to put four men on board her, . . . and the 



(r) 1 C. Rob. 37. (x) L. R. 1 P. C. 260. 

(«) 16 Jar. 572. (y) Ibid, at p. 256. 

(<) 2 M. L. Cas. 216. («) (1897) P. 69. 
(u) 6 Asp. M. L. 0. 142. 
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labour of the remainder of the crew of the salving vessel left on Chaptor vi. 
board their own vessel was, of course, greatly increased " (a). 

The award in cases of derelict has been often a moiety (b), or Award in 
about a moiety (c), of the value of the salved property ; in a few dereliot. 
oases of an exceptional character, more than a moiety (d), and 
rarely less than one-thuxl(6). But, where the value of the 
salved property has been very large, even less than one-tenth 
has been awarded. Thus, in The Blenden Hail{f)y on a value 
of 72,000/., Lord Stowell awarded the salvors 7,000/. ; and in 
The Amirique(g)y where the value was 190,000/., the Judicial 
Committee of the Privy Council reduced an award of 30,000/. 
to 18,000/. In The Scindia (A), the same tribunal, on a value 
of 30,000/., increased an award of 2,000/. to 3,000/., or exactly 
one-tenth. 

" The value of the property salved," said Sir John NichoU in Valne of 
The Ewell Grove (t), " is certainly not an immaterial circumstance, ™^ ^^' 
for in proportion to that value is the benefit to the owners, and 
that is one of the primary principles in settling the amount of 
remuneration." 

''It is in itself," said Sir James Hannen in The Werra (y). How far it is 
''an important ingredient in fixing the amount of remunera- '^ 



(a) (1897) P. 67, at pp. 62, 63. 

(b) 8ee per Lord StoweU, The 
VZaperancey 1 Dods. 45; The Blenden 
Sail, ibid, 414, 425; per Sir John 
NiohoU, The Ewell Grove, 3 Hagg. 209, 
at p. 221 ; and, for examples, seo The 
VEaperanee {ubUup.)\ The Francee Mary, 
2 Hagg. 90; The Inea, 12 Moore, P. 0. 
189; n« Zivietta, 8 P. D. 24. The 
£lliotta, 2 Dods. 75, in which a moiety 
of the value was awarded, was not 
preoiselj a case of derelict bat as 
nearly so as possible. 

{c) Bee, for examples. The Hebe, 4 
P. D. 217; The Craigs, 6 P. D. 186; 
The Auetin Friars, Shipp. Gkut. Weekly 
Summary, May 5th, 1893 ; The Sehiffs- 
werjt, ibid. July 9th, 1897 ; TTie Janet 
Court, (1897) P. 59. 

{d) See, for examples, The Jonge 
Battiaan, 6 G. Bob. 322 ; The Reliance, 
2 Hagg. 90, n. ; The Jubilee, 3 Hagg. 



43, n. ; The Raeche, L. E. 4 A. & E. 
J 27 ; The Hulda, Shipp. Qtsz, Weekly 
Summary, Mar. 10th, 1899 ; TheQ,N. 
mikinson, ibid. May 13th, 1905 ; and 
the cases cited above, p. 128, n. (g). 

(e) Per Sir J. Nioholl, The Ewell 
Grove, 3 Hagg. 200, at p. 221. In 
The Cargo ex Venus, L. R. 1 A. & E. 50, 
where one-third of the value of salved 
cargo was awarded, it does not appear 
from the Report whether the cargo 
was derelict or not. 

(/) 1 Dods. 414. The salved vessel 
was practicaUy, though, perhaps, not 
strictly derelict (see The Cosmopolitan, 
6 Notes of Gases, Suppl. zvii. at 
p. zxx.). 

{g) L. R. 6 P. C. 468. 

(A) L. R. 1 P. G. 241. 

(0 3Hagg. 209, atp. 221. 

(» 12 P. D. 52, at p. 53. 
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Chapter VI. tion." The value of the salved property, said Lord Esher, M. R., 
in The Lindfield (k), is " a most material and important considera- 
tion." Where the property salved is large, the amount of the 
reward usually bears a much smaller proportion to the value of 
the property than in cases where the property saved is small. 
The reason for this, as pointed out by Lord Stowell in The 
Blenden Hall (/), is, that in the case of property of small value 
a small proportion would not hold out a sufficient consideration ; 
whereas in cases of considerable value a small proportion would 
afford no inadequate remuneration. ^^ It is obvious that whilst a 
small percentage on a very large value might be proper in one 
case, the same percentage might be a very inadequate remune- 
ration in another case '* (w). It would not, however, be correct 
to say, as has been sometimes argued on behalf of the owners 
of salved property of great value, that this greatness of value 
will be regarded by the Court of Admiralty only for the single 
purpose of remembering that the Court is enabled thereby out 
of an ample fund fitly to remunerate meritorious services well 
performed. In the important case of The AmSrique{n)y referred 
to above, upon the question of the remuneration awarded in the 
case of derelicts, the Privy Council distinctly rejected any 
such view, and enunciated the law in the following terms: — 
The rule laid " The rule seems to be that, though the value of the property 
Privy CouncU salved is to be considered in the estimate of the remuneration, it 
^rique,^ ^' i^aust uot be aUowcd to raise the quantum to an amount altogether 
out of proportion to the services actually rendered " (o). 

Reasons, on Further, where the property salved is of great value, the 
^^ty. Court of Admiralty, in assessing the reward, looks not merely at 
for liberality tj^g merits of the Service or the benefit to the owner of the salved 

where the 

value of the property, but to the larger considerations of public interest, its 

salved t)1!o> 

perty is great, regard for which has been already noticed in this chapter. As 
meritorious services are not unfrequently rendered when the 
fund at the disposal of the Court is insufficient, without depriv- 

(k) (1894), 10 Times L. R. 606. (m) Per Lindley, L. J., The City of 

And see The Glengyle^ (1898) P. 97» at Cfheetevy 9 P. D. 182, at p. 202. And 

pp. 103, 111. see per Barnes, J., to the same effect, 

(/) 1 Dods. 414, at p. 421. The The Glengyle {ubi aup.),fii^,l^Z, 
passage is quoted with approval by the (n) L. R. 6 P. G. 468. 

jadgment of the P. C. in The Amerique^ (o) Ibid, p. 475. And see The Glen" 

L. R. 6 P. 0. 468, at p. 475. yyU {ubi sup,), at p. 103. 
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ing the owners of the salved property of all benefit from their Chapter vi. 
preservation, to enable it to deoree an adequate reward {p)y the 
Court will, when the property salved is of great value, in con- 
sideration of this, and for the general encouragement of salvage 
servicesi and not merely because the benefit to the owner of the 
property has been great, consider the value of the property as 
entitling the salvor to an enhanced reward {q). 

The salvage reward always bears a proportion to the skill SkiUdis- 
and knowledge displayed in the performance of the salvage Sie^salvow. 
service. It has already been pointed out in a previous chap- 
ter (r), that, if through any cause the result of the action 
of the salvors, however well intended and laborious, is unsuc- 
cessful, or if, on the whole, there is found to be no balance of Unskllf ulneafl 
advantage to the owners of the property in peril, no salvage award, 
reward is due. We have now to notice further that, even if the 
result is not altogether unsuccessful, and the efforts of the 
salvors have, on the whole, distinctly benefited the owners of the 
property in peril, the reward will be less (s) than it otherwise 
would have been, if the Court holds that at the same time a loss 
has been infiicted upon the owners of salved property by any 
want of that measure of skill and knowledge on the part of the 
salvors which might reasonably be expected from them. What The degree of 
that measure is has been described by Dr. Lushington in the Iy^q q^^I ex- 
case of The Lockwooda (f:) : " When persons undertake to render P®°i? ^l^^" 

, to display. 

salvage service, knowledge and skill are to be expected from 
them according to their stations in life. It is no fault in a 
fisherman or common sailor not to have all the knowledge of a 
pUot, nor in a pilot that his local knowledge does not extend 
beyond the limits of his practice ; but a fisherman or a sailor 
ought to know what belongs to his vocation, and so ought a 
pilot. Nor is there any injustice in expecting skill and know- 
ledge in proportion to the station of individuals, for salvage 

(p) For an ezample, see The Erato^ extent of the loss occaaioned by the 

1 3 P. D. 1 63. want of skiU or knowledge. See below, 

{q) See The Earl of Efflinton, Swab. p. 142, and per Dr. LnshingtoD, The 

7, at p. 8. Cape Faeket, 3 W. Rob. 122, at p. 125 ; 

(r) Chap. II. pp. 31, 36. The Ferla, Swab. 230, at pp. 231, 232. 

(«} fiat not necessarily to the full (0 9 Jar. 1017, at p. 1018. 
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Chapter VI. reward always bears a proportion to the skill and knowledge 
required to be shown " (u). In T/te Magdalen (a*), a case of the 
salvage of a derelict vessel performed in part by H.M.S. Bulldog 
and Lightning^ the claim for salvage was resisted on the ground 
that the derelict had been so improperly treated by those 
salvors in the way in which they had turned the vessel over 
in shallow water, instead of taking it into deep water and 
parbuckling it, that they were disentitled to any salvage 
reward. Dr. Lushington, whilst he decided, with the advice 
of the Trinity Masters, that a grave error had been com- 
mitted in the treatment of the vessel, held also that justice 
would bo done, not by wholly rejecting the salvage claim, 
but by making a deduction from the amount which the Court 
woTild have otherwise decreed. In the course of the judgment 
he discusses the degree of want of skill or want of knowledge 
which the Court would regard as affecting the salvage claim. 
^' If it be such an error that men of skill and ability would say, 
from what had been done, in attempting to render the salvage 
service, that, if they had had to undertake the operation, they 
would have considered it so doubtful as to the method' of 
proceeding that either of two methods of proceeding might 
have been adopted, and that they would have tried one 
way, and that, if that had been unsuccessful, they would 
have adopted another, the Court would not look upon that 
error in a severe light. But if there were measures pursued 
which were so grossly unskilful as to make it evident that 
ordinary skill and ability were wanting, that would be taken 
into consideration by the Court ; but mark — the whole of the 
salvage would not be forfeited for that error, but the Court, 
administering its equitable jurisdiction, would take into con- 
sideration the consequences that woidd fall on the owners, and 
would regard the injury that had fallen on them. This is im- 
portant, because it would not be by way of punishing the salvors 
who had committed the error, Int by way of indemnifying the 

(m) See also T^ iV<fpf !!»/•, 1 W. Rob. Duisberpy Shipp. Gaz., Mar. 1 6th, 

297, at p. 300 ; The Cape Packet, 3 1901, the master of the salTiDg yessd 

W. Rob. 122, at p. 125 ; and, for a was refused any reward because, 

case of dimmution of ealyage for loss through an error of judgment, he had 

due to a salvor's ignorance, The Sosatie, caused injury to the salved vessel. 

1 Bpks. E. & A. 188, 191. In The {x) 31 L. J. Adm. 22. 
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owners who had been injured by the want of skill of the Chaptw vi. 
salvors." 

In The Perla (y), salvors negligently and unskilfully tried to 
bring a derelict into a harbour which was unsafe for a vessel of 
her siz^, and she took the ground and was much damaged. 
For this want of care and skill, Dr. Lushington held that he 
must give a less sum for salvage than he would otherwise have 
awarded. 

In The Rosalie (z)j where damage had been caused to the 
salved ship by ignorance of a salvor, without heedlessness, there 
was a similar reduction of salvage reward. 

In The Dwina (a), where the salvors, whilst rendering their 
services, by want of skill brought their ship into collision with 
the salved ship, Sir Charles Butt diminished the amount of 
salvage award by the full amount of damage resulting to the 
salved ship by reason of the collision. 

In considering whether a salvor has shown such a want of The Court 
reasonable skill and knowledge as ought materially to affect lenienTv^w 
the Court's award, or is guilty only of an error of judgment, *<>J^"<^ 
the Court will incline to the lenient view(i), and will take into 
favourable consideration any special circumstances which tend 
to exonerate the salvor from blame, such as, e.g.y a request for 
help, the suddenness of the emergency, or the absence of more 
efficient means of succour. 

The last-mentioned point was especially noted by Dr. Lush- 
ington in the case of The Dygdcn (r) : " When persons offer their 
services to vessels in distress, and there are no other individuals 
on the spot capable of rendering more efficient assistance, this 
Court must look with considerable indulgence at their efforts ; 
because, being the only aid that can be procured, and offered in 
a state of great exigency, every allowance must be made if they 
are not possessed of adequate knowledge to perform the duty 
they had undertaken. But different considerations will apply 

(y) Swab. 230. vage responsible for damage caused bj 

(z) 1 Spks. E. & A. 188. them to the vessel proceeded against, 

(a) (1892) P. 58. although it resulted from an unskilful 

{b) In The Cheerful (11 P. D. 3), the manoeuvre on their part. See also, 

material facts of which have been set per Sir B. Phillimore, The C. S, Butler j 

out above (Chap. II. p. 36), Butt, J., 2 Asp. M. L. C. 237, at p. 238, 239. 

refused to hold the claimants of sal- {e) 1 Notes of Cases, 115. 
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Chapter VI. 



The salTors' 
conduct. 



Mieoonduot, 
in extreme 
cases, may- 
cause for- 
feiture of aJl 
right to 
aveard. 



Examples. 



to the conduct of individuals who assume the character of 
salvorSy when there are persons competent to discharge those 
duties "(^). 

As the good conduct of salvors, their promptitude, their 
courage, their energy, and their diligence will, according to the 
degree in which these qualities are displayed, enhance their 
claim to a liberal award ; so, on the other hand, any serious 
misconduct or negligence on their part, or on the part of their 
agents (^), will work, at least, a reduction. In extreme cases, 
as the law has been clearly laid down by the judgment of 
the Privy Council in The AtlaSy which has been quoted in a 
previous chapter (/), misconduct may work an entire forfeiture 
of reward, even though the property in peril has been wholly or 
in part preserved. " The principles are these," said Dr. Lush- 
ington in The Magdalen {g)y "that salvage is forfeited by 
wilful misconduct, bad faith, an intention not to do the whole 
of the duty, or an intention to protract doing that duty for the 
purpose of piracy." Thus, the reward was held to be forfeited 
where the claimants of salvage improperly had retained posses* 
sion of the salved ship and cargo, and dealt with the cargo by 
selling it in disregard of the owners' interests (A) ; where they 
had refused to allow the master and crew of the salved vessel, 
who had temporarily abandoned her in order to get assistance, 
to come on board of her on their return (t) ; where they had 
forcibly resisted the exercise by the owners of their right to save 
the property themselves (A-) ; where, after rescuing a vessel from 
danger, they had refused to take her master on board of her, 
and had improperly declined the assistance 'of a tug (/) ; where 



(d) 1 Kotes of Cases, pp. 116, 117. 

{e) Salvors are responsible for the 
mistake or misconduct of an agent 
employed bj them to assist (as the 
master of a steam tug), in so far that 
the reward may be paid out of a fund 
thereby diminished ; but quare, if 
otherYise or further. The Atlas (P. C), 
Lush. 618, at p. 629. As to the mis- 
conduct by one salvor or one set of 
salvors affecting the claims of others, 
see below, Chap. VII. pp. 200, 201. 
As to offences with re8x>ect to wreck 
and salvage, see the M. S. Act, 1894, 
8S. 511—616, 618, 619, 636—637. 



(/) Chap. 11. p. 39. 

{(f) 31 L. J. Adm. 24, at p. 26. 

(A) The Lady Wortl^, 2 Spks. E. & 
A. 263. 

(0 The CapeUa, (1892) P. 70. For 
a case where salvors were held to have 
been justified in refusing to allow the 
master and crew of the salved vessel 
to go on board of her before com- 
pletion of the salvagpe services, see 
The Elite, W. N. (1899) 64. 

{k) The JBare/oot, 14 Jur. 841. 

(/) The Tan Tean, 8 P. D. 147. 
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they had plundered the cargo of the vessel "which they had Chapter vi. 
saved (m) ; and where they had, with riot and uproar, and 
against the wish of the owner of the salved ship, tried to pre- 
vent the employment of a steamer which would more efficiently 
have completed the service which they had begun (n). If a 
second set of would-be salvors should, without reasonable cause, 
dispossess a first set of salvors ; or if a salvor should be found 
agreeing, in the case of a ship with cargo on board, to save the 
ship and not the cargo, or doing anything of this nature: it 
has been said by Lord Stowell and Dr. Lushington, as regards 
the first case (o), and by Dr. Lushington as regards the second (/?), 
that a total forfeiture of salvage should follow. And Sir Gorell 
Barnes has expressed the view that an arrangement between 
salvors and the master of the salved vessel that the latter should 
be paid any portion of the salvage award, would be an act of mis- 
conduct for which the salvors would forfeit all right to reward (q). 

The burden of proving misconduct so serious as to deprive But the 
successful salvors of all reward lies upon those who impute proof lies on 
it. " The presumption, of course, is in favour of innocence, ^^he 
and this ^jile applies so strongly in favour of salvors, that Dr. nu«»iiduct. 
Lushington, in the case of The Charles Adolphe (r), has laid it 
down that the evidence must be * conclusive' before they are 
found guilty ; by which he must be understood to mean that it 
must be such as leaves no reasonable doubt in the mind of the 
judge" («). 

Of the diminution of the salvage reward on account of mis- The dimmu- 
conduct which is not of so gross a kind as to work an entire rewaid where 
forfeiture, there are numerous examples in the Reports. Thus, ^nductrbnt 
in The Dantzk Packet it), certain Essex smacksmen, who in bad f^^ Bufficient 

^ ' ' ' to oaiue f or- 

weather had gone to the assistance of a brig off the Knock Sand, feitare, is 
and who would otherwise, in the opinion of the Court (Sir John Examples. 
NichoU), have been held entitled to a liberal remuneration, were 

(m) The Fhreneey 16 Jor. 676. {q) The Kolpino, 73 L. J. P. 29, at 

\n) The Martha, Swab. 489. p. 30. 

(o) The BUnden Hall, 1 Dods. 414, (,.) g^],, 153^ at p. 156. 

at p. 418 ; The FUeee, 3 W. Rob. 278, ,^mu.:l i. e *x. -o n 'n 

at D 281 ^'^ judgment of the P. C, The 

(p) The TFeetmiHster, 1 W. Rob. 229. ^'^* ^^- "®> ** P' ^^^' 
at p. 235. (0 3 Hagg. 388. 

K. L 
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Chapter VI. 



If the mis- 
conduct is 
alight, the 
Court may, at 
any rate, 
deprive the 
saiyor of his 
costs. 



awarded only a Binall BaxHy by reason of their misoonduci in inter- 
fering with the employment of additional assistanoe, and endea- 
vouring to exclude a second set of salvors. In The Olory {u)^ a 
case of similar misconduct, Dr. Lushington awarded the salvors 
100/. instead of the 300/. which he would, but for their miscon- 
duct, have awarded them, and he allowed them only two-thirds 
of their costs. In The Dosaitei (f), a ship in great distress was 
taken by the salvors and anchored in a place of comparative 
safety. She might have been placed in perfect safety if the 
salvors had availed themselves of further assistance which was 
offered them ; but, in order to get a greater gain for themselves, 
they chose to leave her for six hours at anchor in a position of 
some risk, whilst they proceeded to fetch ropes and spars from 
their own port. She was ultimately brought by them safely 
into harbour. Upon a value of 10,000/. the Court, on account 
of the salvors' misconduct, instead of awarding, as it would 
otherwise have done, a large sum for salvage, awarded only 50/. 
In The Louisa (;r), from an award of 1,200/. for salvage of a 
derelict. Dr. Lushington deducted 20/. for clothes of the crew of 
the derelict which were used by the salvors and not restored. 
In The Pinnas (s), where salvors who had brought a damaged 
vessel into a position of safety improperly refused to deliver up 
possession of the salved property to the owners, Sir James 
Hannen marked his sense of the misconduct by refusing the 
salvors any costs. 



The miscon- 
duct need nof, 
in order to 
affect the 
award, have 
occasioned 
actual 
damage. 



It is not, it is to be observed, necessary in order that the 
amount of the salvage awarded should be reduced on account of 
misconduct on the part of the salvors, that the owners of the 
salved property should have suffered material injury by reason 
of it. In the case of The Olory ^ referred to above. Dr. Lushing- 
ton, in the course of his judgment, observed, that he could not 
say, with justice to the salvors, that their misconduct, which 
consisted in preventing the use of the assistance offered by a 
steamer, and on account of which he gave them a smaller award 
than he would otherwise have given, had necessarily entailed 
upon the owners the loss which happened {a). 



{%i) 14 Jur. 676. 
(r) 10 Jur. 866. 
\x) 7 Jur. 182. 



(s) 6 Asp. M. L. C. 313. 
[a) U Jur. 676, at p. 678. 
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In The John and Thomas (6), Lord Stowell expressed the Chapter vi. 
view that even servioes of the highest class might be lessened, 
in the judgment of the Court, merely by exorbitant demands. 
And in The Marie (c), the learned judge of the Cinque Ports 
(Mr. A. Cohen, Q.C.) held, that the amount to which the 
salvors in that case would otherwise have been entitled should 
be diminished, on account of their violent and overbearing 
conduct on board the salved brig, although he entertained 
considerable doubt whether the master of the brig had sustained 
any pecuniaxy loss at all by what was done by the salvors, and 
he saw no reason to believe that the salvors did that which 
occasioned any extra expenditure. 



It is further to be observed that, if actual loss does result When either 
from misconduct or want of proper care and skill on the part imskilf ulneas 
of the salvors, it by no means follows that the Court will deduct ^i^^^^ the 
the full amount of that loss in calculating the salvage reward. ^^ ^"^ 

, not, neoes- 

In The Cape Pockety a case in which it was held by Dr. Lush- sariiy, reduce 

ington, that there was such negligence of the salvors as to affect the full extent 

the reward, he stated the principle upon which the deduction o**hedamage. 

should be calcidated in the following terms : — " There is abo 

another kind of negligence, the effect of which is to diminish 

the amount of salvage reward, not to take it away entirely. 

The extent of this diminution, I may further state, is not 

mea^sured by the amount of loss or injury sustained, but is 

framed upon the principle of proportioning the diminution to 

the degree of negligence, not to the consequences" (c?). The 

learned judge expressed himself to the like effect in the later 

case of The Per la (e), which has been already referred to. How- But there are 

cases in 



(b) 1 Hagg. 157, n. *< Adequate the award was 600/. In 27te George 



rewards encourage the tendering and 
acceptance of salvage serrices ; ex- 
orhitant demands discourage their ac- 
ceptance, and tend to augment the 
risk, the loss of vessels in distress. 
Masters determine to encounter peril 
rather than expose their owners to 
demands so unjustifiable and so large 
as that made in this case.' ' Dr. Lush- 
ington, The Nimrod, 14 Jur. 942, at 
p. '944. The claim in that case was 
8,000/., bail was taken for 6,000^; and 



Oordon (9 P. D. 46), where the salvors 
arrested the salved ship for a claim 
of 3,000/., Butt, J., on a value of 
14,000/., awarded them 450/., and 
ordered the salvors to pay all the costs 
and expenses of finding bail for 3,000/., 
as an exorbitant daim. And see, for 
a recent instance, Tfie MargueriU Mo" 
Htiot, (1903) P. 160. 

(<?) 7 P. D. 203, at p. 205. 

(d) 3 "W. Rob. 122, at p. 126. 

{e) Swab. 230, at pp. 231, 232. 
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Chapter vi. ever, in the more recent oases of The Thetis (/), and The C. S. 

which the Butler {g)y decided by Sir Robert Phillimore, and The Dwina (A), 

been made decided bj Sir Charles Butt, full compensation in damages, for 

f df amount^ '^® ^^^ ^^ *^® vcssel by collision in the first case, and for injury to 

the vessel by collision in the second and third cases, was decreed 

against those who had been trjring to render salvage services 

when their negligence caused the mischief. 

Theralueof The value of the property used in the performance of the 

empi^ed in Salvage Service, and the danger to which that property is thereby 

service^:**^ exposed, are elements in the character of the salvage claim 
which can scarcely be considered except in connection with each 

Is an other. Speaking of the value of the Venetian^ the salving ship, 

when taken in The Werra (i), Sir James Hannen observed : — "Her value 

^ti^Sr^^^'^ is to be taken into consideration, though it does not largely 

^ w^'th^ increase the amount of the reward, and that only so far as it 

propertT is exposes the owner of the salving ship to risk of greater loss." 

^imrtant ^^'^^ ^> ^^^ example, in The Werra^ and in the earlier case 
in the case of of The Citu of Chester (k). the salving vessel is a large and 

salyagfe per- .^ \ / w o 

formed by Valuable steamer, fitted with complex and costly machinery, her 

oobISj veaselB. ^^^^ ^^^ ^^^ ™^ ^^ i^ loss or of its serious depreciation (/) 
— ^a risk which the mere towage of a disabled vessel, of any 
considerable weight, in bad weather, must necessarily involve 
— are obviously matters which deserve recognition in the 
assessment of salvage reward, not only in justice to the owner 
of the salving vessel in the particular case, but also in the public 
interest, and in order that the owners of such vessels may be 
encouraged to permit them to render salvage services. "Another 
circumstance," said lindley, L. J., in the last-mentioned case, 
" to be considered, is the importance of so remunerating salvors 

as to make it worth their while to succour ships in distress 

The salving vessel is often herself exposed to imminent peril, 

the risk of loss or damage to her is often very great 

Hence one element in determining the amount to be awarded 

(/) L. R. 2 A. & E. 366. (1894), 10 limes L. E. 606 ; Boaid of 

(g) L. R. 4 A. & E. 178; more Trade Instructions, 1895, Art. 173 (d). 
fnlly 2 Asp. M. L. C. 237. (*) 9 P. D. 182. 

(A) (1892) P. 68. (/) See, for an instance of snch de. 

(>) 12 P. D. 62, at p. 64. And see predation, The Dt Say, 8 App. Oas. 

per Lord Esher, M.E., I7t$ LindfieJd 669. 



VALUE OP PEOPEETY EMPLOYED IN SALVAGE. 



149 



for salvage services is the value of the salving ship and cargo, Cliapter v i. 
which have been exposed to risk ; and the nature and extent of 
the risk are other elements for consideration. When the salving 
vessel is, as in the present case, a large and valuable steamer, 
exposed to great risk, the claims of her owner deserve very 

favourable attention Unless, where the salving vessel is 

a valuable steamer, the remuneration awarded to her owner is 
sufficient to cover this risk, owners of such vessels will naturally 
discourage their employment in salvage services ; a result which 
would be very disastrous, and which the Court should do what 
it can to prevent. In order to avoid such a consequence as this, 
it is necessary that the amount of compensation awarded to the 
owner of the salving ship shall, wherever practicable, be suffi- 
cient to cover the risk of damage and loss which he ran, where 
fortunately none has been sustained/' The importance of these 
considerations is attested by Butt, J., in his judgment in The 
Benlarig (w), where he says : " I think it would be very un- 
fortunate in any way to discourage steamers from rendering 
assistance to vessels in distress. In this, as in some recent oases, 
I am sorry to see a decreasing tendency to aid vessels that are 
broken down." 

It is, however, only where it is very great, that the value of But when the 
the salving ship has an important bearing upon the amount of Ivor's too- 
the reward. It is never the measure or, like the value of the p«rty iasmall, 

, that faot has 

salved property (w), the Imut of the reward. The triffing little bearing 
character of the salvor's property does not necessarily detract of therewaid. 
from the value which the Court sets upon the service ; and it 
never can be an argument against the amount to be awarded 
to the salvors, that it exceeds the value of the property put in 
peril in performing the services (o). 

The value of the cargo on board the salving ship is material 
only as it affects the degree of risk and responsibility which the 
salvor incurs in rendering the salvage service — elements of merit 
which will be considered later in this chapter. 

If the salvage service is dangerous, or involves the continued Tuneoooupied 
exercise of skill or labour, the length of its duration will, of s^^. ^**^ 

(m) 14 P. D. 3, at p. G. (o) The judgment of the Privy 

(n) See, per Lindley, L. ^.^ The City Counoil, Th$ Fmilier, Br, & L. 841, 
of Ch$$ter, 9 P. D. 182, at p. 202, at p. 350, 
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Chapter VI. oourse, enhance the salvor's reward. But a service may be 
^ot, in brief, and yet, from the urgency of the occasion or the great 
material risk of the salvors, it may earn a substantial award. In The 
aasessment of Thotnas Fielden {p)f which has been referred to in an earlier 
reward, portion of this chapter, and which was a case of salvage service 
involving danger to life, but lasting only a short time. Dr. 
Lushington, after adverting to the high value to be placed on 
salvage services where human life is in peril, added that " the 
time is of no consequence." And in T/ie Andalusia {q)y the 
same learned judge held that, where salvage services are ren- 
dered by steamships, the amount of salvage which the Court 
will award is not necessarily affected by the fact of the service 
performed occupying only a short time, inasmuch as it was 
better that the service should occupy a short space of time than 
the length of time it used to occupy from the delay which arose 
to enable sailing ships to make the manoeuvres necessary to 
perform the service. ** I am at a loss to conceive," said Dr. 
Lushington, in a ease where the little space of time occupied 
• was unsuccessfully urged in support of a small tender (r), " why 

a patient should complain of the shortness of an operation." 

But is to be If the scrvice, though protracted, does not contain any im- 
fbr in Sie portant element of risk or skill on the part of the salvors, as 

f^*M it^ ^ ^•^•> ^ ^^^S ^^* ®*8y towage of a dismasted ship by a powerful 
occasions loss steamer in favourable weather, the time occupied appears to 

OP expense to ... 

salyors. deserve consideration in the award, chiefly if and so far as it 

causes an actual expense or loss of profit to the salvors — ^grounds 
of claim for an enhanced award which will be noticed presently 
—rather than as constituting in itself an element of meritorious 
service. 

Where a vessel goes out in consequence of a signal to render 
assistance to a ship in distress, the time and expense in going 
out ought to be considered in the calculation of the reward («). 

Labour. The labour is, of course, an element in salvage service which 

Qomp^ed by ^ ^ ^® recognised in the award ; but if it is not enhanced by 

(p) 32 L. J. Adm. 61, at p. 62. of Gases, 156, at p. 159. And see The 

(q) 12 L. T. (N. S.) 684. Strathgarry, (1895) P. 264, at p. 270. 

(;•) The General Palmer {ZvljS.lBU), 
reported in a note to The Medora {The (") ^« Graces, 2 "W. Rob. 204, at 

Calcdoman SS. Co, v. llutlon), 6 Notes p. 301. 
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the exhibition of Boientifio or nautical sTtiH (^), or by the aocom- Chapter ▼!» 
paniment of responsibility or danger, and derives its title to ^^^ ^^ ^J^ 
rank in the category of salvage services only from the perilous labour is the 
oondition or position of the property to which it is applied, most ©aaily 
it forms at once the lowest and the most easily assessable ekm(^t!^ 
of the elements to be considered in the calculation of salvage 
remuneration. The ship's agent, for example, who superintends 
salvage operations which consist in the mere discharge, landing, 
and safe custody of the cargo of a stranded ship, if he is entitled 
to salvage at all, is entitled only to a very moderate reward {u)y 
and those who may volunteer to assist him by purely manual 
labour would receive a still smaller one. Similarly, as wiU be 
seen, when the question of apportionment is hereafter (x) consi- 
dered, the sailor ordinarily receives less than the officer of the 
salving ship. 

Just as danger to the property used in effecting a salvage RuOcs aod re- 
service is considered, according to its degree, in the assessment /^^ than* 
of the reward, whether damage to the property has, or has not, °^ ^^^ ^ 
in fact resulted, so, also, is the hazard or responsibility which employed in 
the salvor incurs in regard either to pecuniary interests affecting incurred by 
his own property, or to his obligations of contract or duty to *^® salvor, 
other persons, although fortunately the hazard, or the responsi- 
bility, has not eventuated in an actual loss to him. 

Not the least important of these hazards or responsibilities are ?i^» throngh 

, , , deviation, to 

those which the salvage services may involve with regard to inauranceand 

ji_i. ,. "i. j»»tj.i» to claims by 

the shipowner s insurances upon snip or freight, or his engage- owners of 
ments with the owners of the cargo on board his ship. ^^ Svinir 

ship. 

A deviation which is for the sole purpose of saving life at sea, Deviation to 
or which is reasonably necessary in order to ascertain if the state not involve 
of a vessel in distress is such as to involve danger to the lives of ^® ™ • 
those on board of her, causes neither a forfeiture of the policy 
of insurance upon the salving ship, nor a liability to the owners 
of goods laden on board of her in respect of any loss which, 

{t) As to the contrast between or- The PuriMima Coneepeion, 3 W. Rob. 

dinary labour and labour involving igi ; and Chap. IV. pp. 108—110, 

nautical skill, see The Duke of Clarence^ oijove 
1 W. Rob. 346. 

(«) See Thf mat. 2W. Rob. 70; {x) Chap. VII. pp. 174— 178. 
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Chapte r VI. apart from any question of deviation, would be covered by the 
exceptions contained in the bill of lading tinder which the goods 
are carried. " Goods owners and insurers," said Cockbum, 
C. J., in delivering the judgment of the Court of Appeal 
(Cookburn, C. J., and Brett and Cotton, L. JJ.)> in Scaranianga 
V. Stamp (y), '^ must be taken, at all events in the absence of any 
stipulation to the contrary, as acquiescing in the universal prac- 
tice of the mercantile world, prompted as it is by the inherent 
instinct of human nature, and founded on the common interest 
of all who are exposed to the perils of the seas." 



But deviation 
to save pro- 
perty does. 



But the shipowner is not similarly protected in respect of a 
deviation made only in order to save property. Unless, as is 
often the case (z), his insurance policies, and his contracts for 
the carriage of the cargo, contain express provisions giving his 
ship liberty to deviate for salvage purposes, or to tow and assist 
vessels in all situations, the owner of a ship, which deviates 
from her voyage in order to salve property in peril, is put to 
hazard of more or less serious loss from the forfeiture of his 
policies of insurance, and his exposure to claims of owners of 
cargo for all subsequent damage. The question of his liability 
was finally settled by the case of Scaranianga v. Stamps referred 
to above, which was decided in the year 1880, and placed be- 
yond doubt the right of the owner of the salving vessel to have 
the risk of loss through deviation considered in the assessment 
of the salvage reward. Many years before, and whilst the point 
was still undecided, judgments both of the Court of Admiralty 
and of the Privy Coundl had repeatedly affirmed the right of 
the salvor, where the salvage service had involved a deviation, 
to have the risk of the forfeiture of insurance, and of liability 
to his freighters, considered in the salvage award {a) ; and in 
the case of The Farnley Hall{b), decided after the date of 



(y) 6 0. p. D. 295, at p. 305. 

{z) See TJie Tketit, L. B. 2 A. & E. 
365, at pp. 368, 369 ; The Silesia, 6 P. 
I). 177, at p. 184. 

{a) The Waterloo, 2 Dods. 433, at 
p. 443; The Arabian, 7 Feb. 1853, 
Pritch. Adm. Dig. 3rd ed. (1887), 
Tol. 2, p. 1888 ; The Scittdia, L. B. 
I P. C. 241, at pp. 246, 247; Pa^- 



yanni v. Hoequard, The True Blue, ibid, 
250, at p. 255 ; Carmichael v. Brodie, 
The Sir Balph Abercromhie, ibid. 454, 
at p. 461. A different view seems to 
have been expressed by Dr. Loshington 
in The Leveron, 1 W. Bob. 180, at 
p. 182, and The Orbona, 1 Spinks, £. 
& A. 161, at p. 166. 
{b) 4 Asp. H. L. C. 499. 
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Scaramanga v. Stamp^ one of the grounds on which the Court Chaptw YI. 
of Appeal increased the award of the Court of Admiralty was 
that the element of risk through deviation did not appear to 
have been sufficiently regarded in the assessment of it. In 
The Edenmore (c), the Court held that an extra premium paid by 
the salvors to their underwriters to waive a breach of warranty 
in taking the salved ship into a port prohibited by their policy, 
was an element for consideration in assessing the award. 
Similarly in The Empress {d)^ the fact that the policy of 
insurance of the salving vessel gave no liberty to tow was taken 
into account by the Court in its estimate of the award. And 
where, at the time of salvage services, the salving vessel was 
under a government charter which gave no Hberty to deviate 
for salvage, the risk incurred by the owners and the responsi- 
bility which the master took upon himself in the performance 
of the services, received recognition in the award decreed by 
the Court {e). 



It is not only in assessing the shipowner's claim to salvage The Court 
that the Court of Admiralty regards this risk. The responsi- J^^and"" 
bility towards his owner in regard to policies on ship and freight, pesponeibility 
and the contracts of carriage, which the master of a ship assumes the right to 
when he authorizes the deviation of his ship, in order to save a reward in the 
stranger's property, receives similar recognition (/). In his judg- ^a^ m 
xnent in The Aktheia (g). where 250/. was awarded to the master "^^^ ** ^ ^ 

^•''^ ^ ^ owner of the 

of the salving vessel. Dr. LushiDgton remarked, in reference to salTing ship, 
the claim : ''It was further to be considered that the master of 
the salving vessel had taken upon himself the responsibility of 
deviating from his course for the purpose of rendering the 
services, and thereby perilled the insurance on his vessel." 



(c) (1893) P. 79. 

(d) Shipp. Gaz. Jan. 2l8t, 1893. 

(e) The Fohjo, Shipp. Qaz. Weekly 
Sommarj, May 10th, 1901. 

(/) See, for example, The Fol*jo 
{ubi %up,). In The Thetie, L. R. 2 A. 
& E. 365, Sir B. PhiUimore was pre- 
pared to hold that a master had a 
general authority to assist vessels in 



distress. Bat qu.y since the decision 
in Scaramanga y. Stamp (ubi ttfp.), as 
to Baying of property alone. See for 
disapproyal of the master risking his 
owner's interests, per Betts, J., The 
Waterloo (1830), Blatch. & Howl. 
(Amer.) lU, at pp. 131—135. 

{g) 13 W. R. 279. Cf. also The 
Andalusia, 12 L. T. (N. S.) 584, at 
p. 585, 
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Chapter VI. There are other riska through detention or deviation, which 
Other risks the Court will consider in the assessment of the salvage reward, 

and responsi- . , 

biUtieB which besides those of the forfeiture of insurance or liability to 

the Court j» • -i x 

considers in freighters. 

the award. jf jj^^ salving vessel is, at the time of the service, engaged in 

the carriage of passengers or mails, there is a peculiar responsi- 
bility involved in delay, which receives favourable attention in 
the assessment of the claims both of her owner and of her master. 
In The Martin Luther (h) the services had been performed by the 
P. & O. steamship Tagm when carrying the homeward mails and 
a number of passengers from Gibraltar to Southampton. In the 
course of his judgment Dr. Lushington said (t) : '' I need hardly 
say that when a ship, in this peculiar occupation, is induced to 
incur any delay in bringing her Majesty's mails, and landing 
her passengers at their destination, she ought not to do so unless 
the necessity is so imminent as to require such services ; because 
it is of the greatest importance to the public to land the mails 
with the greatest expedition, and it is due to the passengers that 
they should not be needlessly delayed in the prosecution of the 

voyage A master who commands a ship like the Tagus 

incurs very great responsibility when he takes upon himself to 
employ his ship — laden with passengers and mails — in any other 

service than that in which she is engaged I shall give 

400/. to the master, for I think that the master, on all these 
occasions, is a person that ought to be greatly encouraged ; 
because it is upon him that entirely rests the whole responsi- 
bility of employing the ship. He has no right to deviate from 
the usual employment of his ship, except in strong cases of 
urgent necessity; and, if he deviates from that employment 
without sufficient cause, he is liable, and most justly liable, to 
be severely blamed " (k). 

In The Eicell Grove^ where the salvage service had been 
rendered by H. M. S. Rhadamanthus^ Sir John Nicholl in his 
judgment lays great stress, as to the deserts of her commander, 
upon the responsibility which he undertook in delaying his ship 
in order to perform the salvage service (/). "In effecting this 

(A) Swab. 287. the carriage of mails, see The Silesia^ 

(0 Ibid, at p. 289. 5 P. D. 177 ; The lonie, Shipp. Gaz. 

(A) For instances of penalties actu- Weekly Summary, July 28th, 1893. 
ally incurred by Balvors in respect of (/) 3 Hagg. 209, at pp. 225, 226^ 



SALVOBS* LOSSES AND EXPENSES, 155: 

service there was no great personal risk, but there was some. Ch^ptr ▼!> 

.... But there was considerable risk of another sort, the risk 

of responsibUit J. The steam vessel was on a service requiring 

despatch ; she was under positive orders to return hj a certain 

time, and it was not till after much consideration and doubt 

that Captain Evans takes upon himself the responsibility, and 

sends an excuse to the commodore. But if any untoward 

accident had happened, this conduct might have deeply involved 

the captain and perhaps also his officers ; and I think, therefore, 

that the incurring such a responsibility was equal to a personal 

risk of life ; but, however that may be, it forms a strong feature 

in this case." 

By the Merchant Shipping Act, 1894 (67 & 68 Vict. c. 60), Of the salvor's 
s. 610, salvage is made to include " all expenses properly p^isationto' 
incurred by the salvor in the performance of the salvage ser- ?!^^!l?' 
vices," This section merely reproduces a similar provision fosaofeam- 

, , *f ^ X ingB or profits 

contamed m sect. 458 of the Merchant Shipping Act, 1854 bytheper- 
(17 & 18 Vict. 0. 104) ; and long before the passing of the latter thewlv^o 
statute the Court had been in the habit of adding to the reward *®'^^^* 
given for the salvage services themselves some allowance, which 
it generally assessed separately, for such expenses. In recent 
years, owing, probably, in part, to the greatly increased size and 
value of ocean steamers, and the largeness of the claims of com- 
pensation for losses and damages of one kind or another, which 
have been sometimes put forward in connection with salvage 
services by the owners of such steamers, there haabeen consider- 
able controversy as to the point to which the salvor's right of 
indemnity properly extends (for obviously it cannot be un- 
limited (m)), and further as to the admission of evidence to 
prove in detail the items of his alleged loss and damage. 

The law of the matter has been practically settled, if the word The law as 
settlement can be applied to decisions which relegate much to the by^^em 
discretion of the Court in each case, by three modem judgments : d®<^^o^^« 

Gf . also, on the meritorious element Admiral Baker, in The Thetis^ 2 Knapp, 

of responsibility in respect to the em- 390, at p. 409. 

ployment in salvage of ships and men (w) See per Baggallay, L. J., The 

of the Royal Navy, the judgment of CUy of Chester, 9 P. D. 182, at p. 199 ; 

the Privy CJouncil as to the merits of andperLindley,L.J.,i*kf.pp.203,204. 
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ChapUr VI. the judgments of Sir James Hamien in The Sunnmde (n), and of 
the Judicial Committee of the Privy Council (Sir Barnes 
Peacock, Sir Eichard P. Collier, Sir James Hannen, Sir Bichard 
Couch, and Sir Arthur Hohhouse) in The Be Bay (o), both of 
which were given in 1883, and the judgment^or rather judg- 
ments, for the members of the Court, while concurring in the 
decision, delivered their views separately— of the Court of 
Appeal (Brett, M. R., and Baggallay and Lindley, L.JJ.) in 
The City of Chester (p), in 1884. 

The effect of these judgments, fairly read together, appears 
to be as follows : — Whilst the amounts of damage, expense, or 
loss of profits, ought not under ordinary circumstances to be 
taken as ^' fixed figures," or '^ moneys numbered," to be added 
to the amount of the reward for actual salvage services (9), the 
fact that such damage, expense, or loss has been caused by the 
performance of the salvage service, is a fact which the Court 
ought never to disregard in assessing the amount of the reward. 
But all the circumstances, of which this is only one, must be 
considered together, and it docs not follow, necessarily, that 
because the salvor proves such damages, expenses, or losses, the 
Court should fix the sum awarded high enough to cover them. 
On the contrary, the salvage service may itself be so trivial as to 
make it unjust, or the property salved may be of so small a 
value as to make it impossible (r) to cast the burden of such an 



(«) 8 P. D. 137. 

(0) 8 App. Gas. 659. 

\p) 9 P. D. 182. 

{q) In The William Symington, where 
salvage Bervices had been rendered by 
the 8.8. Flaminiany and thereby her 
orank pin had been cracked in two 
places, Sir J. Hannen, in the course 
of his judgment, made the following 
remarks: — *< The serious question 
which has been introduced is with 
regard to the crank. The general 
observation applicable to that part of 
the case is this : although of late 
years the particulars of losses of this 
kind have been gone into more 
minutely than was formerly the cus- 
tom in the Admiralty Court, yet it 
must not be taken that the giving 
proof of particular loss is to be added 
as an exact figure in a case ; for if 



it is to be taken as an exact figure, 
then the calculations in salvage cases 
would have to be treated in a totaUy 
different manner, and very much 
smaller sums would be g^ven on the 
ayerago than now are given. In 
particular oases the expenses, if gone 
into, might amount to a very large 
sum, but the average of salvage 
amounts would have to be consider- 
ably reduced if the items of expenses 
were gone into with exactness as the 
basis of calculation. Owners of salv- 
ing vessels have a liberal aUowance 
made to them in consideration of the 
risks which they run, of which the 
injury to the crank is an illustration." 
Shipp. Gaz. Weekly Summary, May 
23rd, 1890. 

(r) See, for an example of such 
a case, The Erato, 13 P. D. 163, in 
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indemnitj upon the owner of the salved property ; and, if the Chapter vi. 
Court sees that this is the ease, it may properly refuse to receive 
evidence, either before itself, or by means of a reference to the 
registrar and merchants, as to the particulars of damage, 
expenditure, or loss of earnings or profits incurred by the salvor. 
Where, however, meritorious salvage services have occasioned 
to the salvors serious pecuniary loss, and where the value of the 
property saved is ample not only to defray loss sustained by a 
salvor, in addition to an adequate sum for salvage proper, but 
also to leave a substantial surplus for the owner of the property 
saved, the salvor should be remunerated with a sum sufficient 
both to reward him for his risk, labour, skill, and conduct, and 
also to cover damages, expenses, and losses incurred through 
rendering the service {s) ; and evidence of such damages, expenses, 
and losses, ought to be received by the judge, either in Court or 
through the registrar and merchants on a reference, so that they 
may be ascertained with precision. If the Court gives the 
amount of the alleged damages, expenses, and losses specifically, 
it must take care not to give the amount twice over by again 
considering them when it comes to fix the amoimt due for 
salvage remuneration proper, that is, the remuneration for risk, 
labour, &o., in the service {t). 



Where evidence of the salvor's losses and expenses has to be As to the 
taken, it is now usuaUy taken before the Court itself, and the ^^^^^ ^ 
greater cost of a reference to the registrar and merchants is thus c^^SSf 
saved to the parties {u). The procedure, however, in this respect or before the 
is necessarily dependent, in great measure, upon the degree of merchants, 
scrutiny which the case requires. In T/ie City of Chester {x)^ 
Butt, J., refused either himself to receive evidence which 
was tendered by the salvors in order to prove, in detail, in- 
juries to the salving vessel, the cost of repairs, and loss through 



which the repairs of the damage in- 
ourred in the salvage service by one 
alone out of several sets of salvors cost 
4,700/., and the total value of salved 
property in Court was 3,7501. 

(«) For examples, see The Jupiter, 
Shjpp. Gkiz. Weekly Summary, Aug. 
9fch, 1901, where Uie salvors' losses 
and expenses amounted to 2,157/., 



and on a value of 54,900/. an award 
of 9,550/. was given, of which 7,500/. 
was apportioned to the owners. The 
Baku Standard, (1901) A. G. 549. 

(0 See on this The J)e Bay, 8 App. 
Gas. 557, at p. 566. 

[u) Williams & Bruce, Adm. Br. 
3rd ed. p. 154, n. (d), 

(x) 9 P. D. 182. 
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Chapter VI. her detention during repairs, or to direct a reference to the 
registrar and merchants to ascertain the amount of these losses 

neCUjfo/ and expenses. In the result he decreed as salvage 6,500^., 
of which he apportioned 4,000/. to the owners of the salving 
vessel. On appeal, the Court of Appeal (Brett, M. R., Bag- 
gallay and lindley, L. JJ.) varied the decree by awarding the 
salvors 1,000/. as salvage proper, and referring the claims for 
losses and expenses to the xegistrar and merchants, unless the 
salvors should elect to accept the award of the Court of Ad- 
miralty (y). 

The items ol ^^ cases in which the judge of the Admiralty Court admits 
^m Mel'ot ^^idence of expenses incurred by the salvors, it is neither 
tobediflousaed usual nor proper to pursue that detailed examination of 

in the same I'-i-n-ii.. 

detail as in an them which would DC legitimate enough in a common law 
workand action for work and labour done. " I must remind the learned 
labour done, counsel," said Sir James Hannen in the ease of The PinnoB (s), 
'^ that, though it has been held that the items of expenditure by 
salvors may be given in evidence, they are not to be the subjects 
of discussion in the same way as if it were an action for work 
and labour done. They may be dealt with generally by the 
Court, but this case has been fought as if the claim were for 
work and labour done, which is not the case." 



The award is 
nsnally an 
award in 
g^ross. 



But in some 
oasesa 
separation 
and distinc- 
tion in the 
award in 
respect of the 
salvor's 
damaffes, or 
loss of profits, 
is required. 



In regard to the form of the award itself, the more common 
course now is to award a gross sum generally, covering both 
the salvage remuneration pure and simple and also any allow- 
ance which the Court may make for losses or expenses of the 
salvors (a), and not, as was often done formeriy (6), to distin- 
guish in the award between the different heads of award. But 
cases may always arise in which it is desirable and proper, in 
the interests of justice, to make a separate assessment. One 
such case is where the owner of the salving ship has suffered loss 
of profit or has had to pay for repairs to the salving ship, and it 
is possible that after the award an apportionment between the 
owners of the salving ship and the master and crew may be 



(y) The appellants did so elect. 
(2) 6 Asp. M. L. G. 313, at p. 315. 

(a) Williams & Bruce, Adm. Pr. 
3rd ed. p. 164, n. (rf). See, for an 



example, The Andrina, L. B. 3 A. & E; 
286. 

{b) The Oscar, 2 Hagg. 267 ; The 
Salacia, ibid. 262 ; The Jane, ibid, 344 ; 
Th^ Saratoga, Lush. 818. 
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required to be made. There, unless the Court's allowance to Oh*ptwr vi. 
the owner for the damage and loss of profits is separately 
awarded, there will be a danger of part of that which was in- 
tended to recoup the owner for the damage and the loss of 
profits going to the master and crew, who have no title to any 
share in it (c). 

Or, again, there may be, as there was in the case of T/w 
Sunniside (r/), an antecedent agreement between the different 
salvors to share the salvage reward in certain proportions, and it 
would be obviously imjust that, at the expense of one salvor 
whose ship has been injured in the performance of the salvage 
service, his co-salvors should, by reason of an award in gross, 
derive a benefit from the award being enhanced by an allow- 
ance for the loss which he had sustained. 

Lastly, although it does not appear yet to have received 
adequate attention, there is in some cases another and, it is sub- 
mitted, a still stronger reason why the amount of the compensa- 
tion which it is intended to allow the owner of the salving ship 
for expenses should be separately and specifically stated by the 
Court in making the award, viz., justice to the underwriters on 
ship. Where — as, for example, is reported to have occurred in 
the case of The Erato (<?), in regard to one of the salvors, the s.s. 
Pheasant — underwriters on the salving ship have paid the ship- 
owner the cost of the repairs rendered necessary by the salvage 
service, they ought to be enabled to recover over from him any 
amount which the Court may award him in respect of the cost 
of such repairs (/). But, unless this sum is ear-marked as a 
distinct item of the award, the means of recovery are denied 
them, and the shipowner may, in the result, be recouped twice 
over for the same expenditure. The fact that the owner of the 



(r) The C'tiy of Cheiter, 9 P. D. 182, 
at p. 204 ; The SaUbitrn (1894), 7 Asp. 
M. L. C. 474 ; The James Brand, Shipp. 
Gaai. "Weekly Sammary, July 17th, 
1903. 

(<f) 8 P. D. 143. In this case one 
of the salvors had agreed beforehand 
to pay oyer to another one-third of the 
salvage reward decreed to him. He 
had claims, "which the Court assessed 
at 100/., for loss of profits and for 
repairs. To prevent the obvious in- 



justice of one- third of this com« 
pensation being paid over to the 
other salvor under the bargain. Sir J. 
Hanncn awarded separately the 100/. 
for loss of profits and for repairs, 
and the 200/. found due to the same 
salvor for salvage reward pure and 
simple. And see Th$ Wilhelm Tell^ 
(1892) P. 337. 

(«) 13 P. D. 163. 

(/) CofUllain v. Preston (O. A.), 11 
Q. B. D. 380. 
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Chapter VI. salving ship has been indemnified by the underwriters for the 
cost of repairs to his ship, was held by Butt, J., in The Erato {g) 
to be not a matter of which the Court could take notice in 
assessing the salvage award. 



It sometimes happens that at the time of the hearing of a 
salvage action there are, outstanding against the salvor, claims 



How ont- 
Btanding 
daims by 

^^^ K^d^* by owners of cargo on board the salving vessel arising out of 
with. the performance of the salvage services. In such a case the 

Court may make an award leaving the cargo-owners' claims 
out of consideration, but giving liberty to the salvor to apply 
to have the award increased in the event of any of the claims 
being established (A). 

Fop what The Only expenses for which the Court of Admiralty may 

Conrt^7 ^ Compensate the salvor in the award are : (1) expenses properly 
tt^^^^ *^® incurred by the salvor in the furtherance of the salvage service, 
and before the vessel assisted has been placed in a position of 
safety (*) ; and (2) expenses directly occasioned by the perform- 
ance of the salvage service, as, e,g,^ the cost of repairing damage 
which, without any fault on the part of her officers or crew, has 
been caused to the salving vessel (including, of course, her boats, 
furniture and tackle), or of replacing damaged clothing (i). 

Claims under the first head of expense are closely scrutinized 
by the Court, and must be strictly proved. Speaking of such 
claims, in The Pinnas (/), Sir James Hannen observed : " In 



The Court 
watches 
narrowly aU 
sach clfllma. 



(^) 13 P. D. 163, at p. 166. 

(A) The Oulf of Aneud^ Shipp. Qaz. 
Weekly Summary, May 6th, 1904, 
following The Eathy Ahbey^ Shipp. 
Gaz., May 26th, 1900. 

(i) Cf. per Sir J. Hazmen, The 
Finnaa, 6 Asp. M. L. 0. 813, at p. 314. 
In The Le Jonet, L. R. 3 A. & E. 
556, Sir R. Phillimore allowed a sum 
of 108/. 10«. for expenses in hiring men 
to pump the salved ship, and in other 
like things, all of which were incurred 
after she had been brought into port 
and eyen after she had been arrested ; 
but he decreed the payment expressly 
'* independently of salvage." In The 
Eainger, 2 Hagg. 42, Lord StoweU 
appears to have refused to allow in the 



salvage reward the cost of repairs for 
which the salvors had made themselves 
liable, although the repairs had been 
executed for the purpose of getting 
the vessel safely into harbour from the 
place of stranding. For an example 
of the aUowance in the salvage award 
of expenses incurred by the salvors for 
the safety of the vessel in peril, see 
The Andrina, L. R. 3 A. & £. 286. 

(k) For examples, see The Salaeia, 2 
Hagg. 262 ; The Saratoga, Lush. 318 ; 
The Botalie, 1 Spks. £. & A. 188, at 
p. 192 ; The Jamee Armttrong, 3 Asp. 
M. L. 0. 46 ; The Sunnieide, 8 P. D. 
137; TheDe Bay, 8 App. Gas. 659; 
The Madras, (1898) P. 90 ; The JBaku 
Standard, (1901) A. 0. 549. 

{I) 6 Asp. M. L. G. 313, at p. 815. 
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order to render those [the ealvage] servioes confliderable expense, Chapter vi. 

no doubt, had to be gone to, but the means adopted were of the 

most incautious kind, such as no reasonable man would have 

had recourse to if he had only his own interests at heart. But 

this was treated, as I am afraid salvage cases yery frequently 

are, as an opportunity of extracting as much money as possible 

from the pockets of the owners and underwriters." 

As to claims under the second head of expense above Injniytothe 
mentioned, and also as to damages for detention during repairs, » presumed 
it is to be noticed that, if the repairs are rendered necessary by ^used^bySe 
an injury suffered by the salving ship in the course of the necessitiea of 
salvage service, the Court presumes, in favour of the salvors, in service, 
absence of proof to the contrary, that the injury was due not to ^e^theSreot 
any fault or negligence on their part, but to the necessities of andDroximate 
the salvage service (m). But no allowance will be made for the service, 
cost of repairs, or for detention during repairs, or for any 
other loss, if the injury is not the proximate result of the 
service. A good example of an injury, which would be 
deemed too remote, is afforded by the American case of T/te 
Cornelim Ortnnell {n)^ decided by the United States District 
Court of Admiralty, Southern District of New York, in the 
year 1864. There the salving steamer had been delayed about 
five hours in the prosecution of her voyage by the performance 
of the salvage service. In consequence of this delay she arrived, 
about low-water, at a dangerous place which, but for the delay, 
she would probably have reached about high- water, and have 
passed in safety. As it was, she struck upon a rock there, and 
was seriously injured. Shipman, J., rejected the claim of the 
owners in the salvage suit for compensation for the cost of 
repairs, and for detention during the repairs, and made the fol- 
lowing observations in his judgment upon the point: '^In a 
certain popular and remote sense when she undertook to get the 
Grinnell out of danger at Five Fathoms Bank, she incurred 
whatever risks such a delay might subject her to. She took the 
risk of encountering another storm, which she might escape if 
she avoided delay. Whatever increased dangers might arise 
during the time for which her detention in the ^ salving ' service 
at Five Fathoms Bank might prolong her voyage were all in 

(m) The Tkomat Blyth, Lnah. 16 ; Th$ Baku SUmdard, (1901) A. 0. 649. 
(n) 2 H. L. Gas. 140. 

X. M 
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Chapter VI. one seiiBe hazarded by her staying by the OrinnelL But these 
remote and uncertain dangers do not, in the eye of the law, 
increase her merit, and thus increase her reward. Though she 
had been totally wrecked by another gale which she would have 
wholly escaped but for her delay of five hours in this service, 
I apprehend that such a disaster would not be allowed to enhance 
the salvage compensation. And such dangers were contingent, 
and damages which might result from them must be considered, 
in the language of the law, as remote, having no logical or 
legal connection vnth the transaction on which the libel is 
founded." 



Damages. 

For general 
depreciation 
in value. 



If, in consequence of the damage sustained by a salving ship, 
she suffers a general depreciation in value, her owners are 
entitled to have such depreciation considered in the salvage 
award, over and above the cost of repairing the visible damage (o). 



For penalties. In The Silesia (/?), Sir Robert Fhillimore specifically awarded 
to the owners of the salving steamer compensation for penalties 
incurred under a mail contract through the deviation required 
by the salvage service. 

For loss of There are several instances in the reports of compensation 

profitof *^ being awarded for loss of earnings and profits in the case of 

Special favour fishing vessels. In The Salacia{q)y Sir Christopher Robinson 

ingveaselfl " awarded to an American sealing vessel compensation for the loss 

of the sealing season. In The SunnisMe, Sir James Hannen 

awarded 100/. compensation for loss of profits and repairs to 

the steam trawler Monarchy one of the salving vessels (r). 

Instances of But the allowance in the salvage award for such losses is by 
forioaso?^^ no moaus confined to the case of fishing vessels. In T/^e 
profits in case Qladiator («), the award of salvage to the owners of the salving 



[p) The D$ Bay, 8 App. Gas. 659. 

{p) 5 P. D. 177. See also TJte 
Ionic, Shipp. Gaz. "Weekly Summary, 
July 28th, 1893. 

{q) 2 Hagg:. 270. Of. also ne 
Louisa, 3 W. Rob. 99, at p. 100 ; and 
for recent examples, The Conger, Shipp. 
Gaz. Weekly Summary, May 22nd, 
1903 ; The Amtandale, ibid. March 
21th, 1905 ; The Allie, ibid, Dec. 22nd, 
1905. In The Xicolai ffeinrieh, 17 



Jur. 329, Dr. Lushington pointed oat 
that the principle of taking into ac- 
count the loss which fishing yessela 
had sustained by deserting their occu- 
pations to render salvage services must 
not be carried too far. 

(r) 8 P. D. 137. 

(«) Report of the Registrar and 
Merchants, 7th May, 1864, quoted 
and set out in Williams and Bruce, 
Adm. Pr. 3rd ed., p. 154, n. (/). 
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Bteamer included, besides compensation for expenses in connec- Chapter VI. 
tion with repairs and demurrage, an allowance for loss of ffeight ^^P^^^ ^^^ 
due to her being prevented from sailing on the day fixed and Tessela. 
advertised as her sailing date. In T/te De Bay{t)^ on appeal 
from the Vice- Admiralty Court of Malta, the Judicial Com- 
mittee of the Privy Council held that an allowance given by 
the Court below for the loss of a profitable charter-party was 
right in point of principle, but that the salvors had failed to 
prove such a loss. In The O. B. Booth (m), where the salving 
vessel lost nine days before reaching her destination, and in 
consequence a vessel belonging to the same owner, which was to 
take part of her cargo on to its final destination, was delayed, 
the loss incurred thereby was taken into account in assessment 
of the award. 

It was established in The De Bay (referred to above) that No allowance 
salvors are not entitled to any allowance for interest on the interest. 
amount of loss or damage. 



There is one other consideration affecting the estimate of the An agreement 
award which deserves to be noticed here. If salvors in the per- of reward 
formance of successful services have acted under an agreement JJ} suocem 
which entitled them to some remuneration independently of ^'****^J^ 
success, the Court will take this fact into consideration as an award, 
element reducing the amount of the award (f). In The Lepanto 
Sir Francis Jeune said that one of the consequences of such an 
agreement is that ^^ the remimeration cannot be considered at 
all on the salvage scale, because one of the main reasons why 
salvage remuneration is so high is that unless the vessel is saved 
no remuneration is payable at all "(a?). The justice of the 
rule is clear. But it is very difficult to say what precise effect 
the existence of such an agreement ought to have in reducing 
the award : the risk to the salvors remains the same, whether 
they are paid for their services or receive remuneration by means 
of a salvage award (y). 

(0 8 App. Cas. 559. And see The (v) The Lepanto, (1892) P. 122 ; Ths 

Edenmore, (1893) V. 1^\ The Jupiter, Kate B. Jones, (1892) P. 366; The 

Sbipp. Gaz. Weekly Summary, Aug. Edenmore, (1893) P. 79. 

9th, 1901 ; The Bremen (1906), 10 Asp. \x) (1892) P. 122, at p. 130. 

H. L. C. 229. (S^) See per Baxnee, J., The Eden* 

(«) Shipp. Gaz. Dec. 22nd, 1892. wore, tthi sup, at p. 83. 

m2 
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ChftpUr VI. The oonsideration of the law as to salvage awards scarcely 
Of appeals as seems complete without a reference to the treatment by the 
saWage appellate tribunals of appeals respecting the amount awarded 

^^^' by the Court of first instance. 

The principles which have been maintained both by the Privy 
Council and by the Court of Appeal in dealing with such 
appeals have been clearly and concisely stated by Ijord Esher, 
M. E., in delivering his judgment (in which Lindley and 
Lopes, L. JJ., concurred) in The Star of Persia {%) (1889): — 

The rule " The rule has been correctly stated by Mr. Biicknill that if 

Lord Efl^r in this Court cannot say that the learned judge has misapprehended 
^^^'""■"•^ the facts, and cannot say that he has acted contrary to any 

principle, then, if the amount does not seem to be unreasonable, 

it cannot interfere." 

Instances of Modem instances of the alteration on appeal of the awards of 

the^w^^^ Admiralty Courts of first instance on the ground of misappre- 

Conrt^low ^^^^ion of facts or error in principle are to be found in the 

has either cases of The AmMque ia)^ The Farnley Hall{b)y The Star of 

erred m pnn- 

csiple, or has Persia (c). The De Bay (d), and The Accomac {e), 

miaappre- 

facts. In The AmMque, the Privy Council reduced a salvage award 

The AmSrigue. of 30,000/. to 18,000/. ; holding that the Court of Admiralty 

had given undue weight to the value of the property, which was 

very large, as an element in the assessment. 

The Farnley In The Famley Sally the Court of Appeal increased the 
award of 600/., made by the Court of Admiralty, to 900/., 
upon the grounds that the Court below had insufficiently re- 
warded the crew, whose lives had been placed in some peril, and 
also had not considered, as it ought, the fact that the exigency 
of the service had necessitated a deviation on the part of the 
salving vessel which exposed her owners to risk of loss in respect 
of liabilities to the owners of the cargo on board of her. 

The star of In The Star of Persia^ the Court of Appeal increased tha 
award of 160/., made by the Court of Admiralty, to 300/.; 

(z) 6 Asp. M. L. 0. 220, at p. 221. (e) 6 Asp. M. L. 0. 220. 

(<i) L. B. 6 P. 0. 468. (<q 8 App. Cas. 559. 

(*) 4 Aap. M. L. 0. 499. \e) (1891) P. 349. 
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holding that the Court below had considerably misapprehended Chapter VI. 
and underrated the element of danger in the position of the 
salved vessel. 

In The De Bat/, on appeal from the Vice- Admiralty Court Thf Be Bay, 
of Malta, the Privy Council reduced the amount of the salvage 
reward from 8,000/. to 6,000/., partly on the ground that the 
judge below had, upon one point, taken an erroneous view of 
the evidence, and partly upon the ground that, after allowing 
a sum for the salvor's expenses, he had adopted an unreasonably 
high standard of remuneration for the salvage services pure and 
simple. 

In Hie AccomaCf the Court of Appeal increased an award of ^^ Aecomac, 
1,000/., made by the Court of Admiralty, to 1,800/. ; holding 
that the Court below had considerably underrated the element 
of doQger in the position of the salved vessel and the difficulty 
of the salvage operations. 

Where the Court of first instance has not misapprehended Where th« 
the facts of the case, and has not erred in point of principle, solely on the 
and therefore the success of the appeal against its award ^^tof^e 
depends entirely upon proving that its wide discretion in all J,^"?^^® 
questions of amoimt of reward has been so wrongly exercised being nn- 
in the assessment of the sum awarded, that the Court of Appeal groat, or nn- 
ought to interfere, the appellant has a peculiarly hard task ^^^^ 
before him. It has even been said by the Privy Council, in the Conrt of Ap- 

, , peal will only 

case of one such appeal (/), that their lordships would not enter mterfere if it 
into the question of quantum ^' where there has been nothing to a^^nfrom 
shock the conscience, nothing gross or extravagant." Later ^^>^2|^ 
judgments of the same tribunal appear to show that this state- whatudneto 
ment is rather too strong. But it is certain that the difference 
between the amount awarded by the Court below, and that 
which the appellate tribunal thinks ought to have been awarded, 
must be, at least, a ^'very considerable " difference, in order to 

(/) The Carrier Dove, 2 Moore, F. C. lordfihips would feel justified in over- 

(N. S.) 243, at p. 254. In The De Bay ruling the dedaion of a Court below 

(P. C.)» 8 App. Gas. 659, at p. 565, it on a question of salvage.*' And of. 

is said that *< It is only where the The Baku Standard (P. C), (1901) 

amount awarded is grossly in excess A. 0. 549, where the same test iras 

of what appears to be right that their adopted (p. 558). 
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Chapter VI, induoe the latter to interfere. The rule was laid down in these 
terms, by the Privy Council, in The Clarisse (^r), and the judg- 
ment in that ease, upon this point, has sinoe been cited with 
approval in the judgments of the Privy Council in The Nep^ 
tune(h)y The England {i). The Oieiiduror {k)y The AmiriqHe(l)y 
and The Thomas Allen {m). The judgments in the Court of 
Appeal in The Lancaster (»), The Star of Persia (o), and The 
Accomac{p)y and the judgments in the Court of Appeal and 
the House of Lords in The Glengyle (g), are substantially to 
the same eflFect. " It has been urged," said Lord Esher, M. R., 
in The Accomac {ubi sup,)^ " that we are to act in these salvage 
appeals upon the same rule that we act upon with regard to 
setting aside the verdict of a jury on a question of fact ; viz., 
that we are not to interfere with it imless it (the award) is an 
amount so large or so small that no reasonable person could 
fairly arrive at that sum. That is not the rule. If, after 
carefully considering the facts, and after giving every possible 
weight to the view of the judge, we think it greatly in excess, 
and so greatly as to be unjust to the owners of the ship which 
had been in distress, we are bound to alter the amount by 
lessening it" (j^). 

The rule applies equally to the increase and to the diminution 

of the award of the Court below. ^' There are cases," said Lord 

Chelmsford, in delivering the judgment of the Privy Council, 

in The Chetahy ^^in which their lordships have increased the 

amount awarded for salvage services, on the ground that the 

judge had formed too low an estimate of the value of such 

services; and in principle there can be no difference between 

increasing and diminishing an amount awarded in these caseSi 

both being equally an interference with judicial discretion " (r). 

TbedifFerenoe In the judgment of the Privy Council in The Olenduror {s)^ 

kwt to the it was suggested that the minimum difference justifying inter- 

®^*^v-^ f erence with the award of the Court below should be pne-third, 

one-tnird. ' 

{ijf) Swab. 129, at p. 134. (o) 6 Asp. M. L. G. 220, at p. 221. 

(h) 12 Moore, P. C. 346, at p. 361. (^j (iggi) p. 349, at p. 864. 

(i) L. R. 2 P- 0. 253 at p. 266. ^ j ^jggg^ p ^^ ^^ ^^^ ,jg gj 

(k) L. R. 3 P. 0. 689, at pp. 692. j^^^^ \ ^, ,' ,^,3^ ^ 

694. *^*^ 

(0 L. R. 6 P. C. 468, at p. 472. W ^' »• 2 P. 0. 206, at pp. 210, 

(w) 6 Asp. M. L. C. 99, at p. 100. 211. 
(m) 9 P. D. 14. («) Ubi tup. 
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and this suggestion was accepted in the judgment in The Thomas Chapter VI. 
Alkn it). 



Where an award made by the iudg:e of the Admiralty Divi- Appeal to the 

•^ '' ® •^ House of 

sion has heen affirmed by the Court of Appeal, the case must be Lords. 
" exceptional and extraordinary " (w) to induce the House of 
Lords to alter the award : it will only interfere where the estab- 
lished principles have not been satisfactorily applied. 

Instances of an increase of the award on appeal, on the 
ground of its being unreasonably small, are afforded by the 
cases of The Olenduror (t?), The Thetis (;r). The Caledonian 
Steamship Co, v. Button {The Medora) (y), The Scindia (s), The 
True Blue (a), and The City of Berlin (J) ; and of a diminution 
on the ground of the award being unreasonably large, in The 
Chetah (c). The Thomas Allen (d), The Lindjield {e), The Qipsy 
Queen (/), The Pnnce Lkuellyn {g), and The Toscana {h). 



When the Court of Admiralty has wrongly dismissed a 
salvage action, the Court of Appeal, reversing that decision, 
may also, if the facts are in evidence before it, itself award the 
amount of salvage due (t). 



(t) JJhimp, 

(u) (1898) A. 0. 519, at p. 620. 

(v) Ubiiup. 

(x) 2 Ejoapp, 390. 

iy) 6 Notes of Cases, 156. 

(«) L. R. 1 P. 0. 241, 267. 

(a) Jhid. p. 260. 

\h) 3 Asp. M. L. G. 491. 

{e) L. R. 2 P. 0. 206. 

(<q 6 Asp. M. L. 0. 99. 



(e) (1894) 10 Times L. B. 606. 
(/) (1895) P. 176. 

[S) (1904) P. 83. 
(h) (1906) P. 148. 

(f) The Glengarry^ Shipp. Gaz. 
Weekly Snmmaiy, NoTember 26th, 
1884. The same oonrae had been 
taken by the Priyy Council in The 
Minnehaha, Lush. 336. 



J 



168 



CHAPTER VII. 



OP APPORTIONMENT. 



May come before the Court in either of two ways. 
When the Court is bound to apportion. 
The Court's discretion. 
Apportionment : — 
(1.) To Owners — 

(a) Of Salving Vesseh generally. 

(b) Of Steamships. 

(c) Of Fishing Vessels. 

(2.) To Master of Salving Vessel. 
(3.) To Officers and Crew. 
(4.) To Passengers. 

(5.) To Associates of actual Salvors, including non-navigating 
Members of the Cre^v. 

(a) In the case of private Ships. 

(b) In the case of public Ships. 
(6.) To Lifeboatmen. 

(7.) To Salvors belonging to King*s Ships and to Coastguard. 

(8.) To independent Salvors. 

(9.) As between different sets of Salvors. 

(a) Where their Services have begun contemporaneously. 

(b) Where their Services have not begun contemporaneously. 

(c) Where the second set have dispossessed or superseded 
the first. 

Under what circumstances the misconduct of one Salvor or set of 

Salvors affects another. 
Payment of the Share of a deceased Salvor. 



Mayoome The apportionment of the salvage reward is a matter whioh 

Coi^in * may come before the Court in either of two ways. It may 

either of two fQ^m tj^^ subject of an action, called an action for distribution 

of salvage, the substantive object of which is to obtain an appor- 



THE SHARE OF OWNERS OF SALVING VESSEL. 169 

tionment; or it may be raised in the course of an ordinary Chapter vil . 

salvage action by some of the parties who are interested in the 

award. 

In oases of salvage withiii the Merchant Shipping Act, 1894, Under M. s. 

Act, 1894, 

the Court is bound, under the provisions of sect. 556, to make an b. 55g, the 
apportionment of salvage if properly applied for, unless it finds ge^eraUy 
that the exercise of its jurisdiction is barred by an agreement ^'^jt/^ 
for the division of the salvage which is valid and binding upon 
the applicant (a), or by an equitable, that is to say, a reasonably 
adequate, tender (6). 

The application for an apportionment ought to be made Theapplioa- 
promptly after the total amount of salvage has been ascer- portionm^t 
tained ; but the Court will allow, in the matter of time, any ^jM^e ^ 
reasonable latitude to one who is in the position of a seaman, if promptiy. 
it deems him to be justly dissatisfied with the share of the 
salvage which has been offered to him by the owner of the 
salving vessel, to whom the total amount of the salvage awarded 
has been paid {c). 

In apportioning, as well as in assessing, the amount due for The Court 
salvage, the Court of Admiralty, whilst it recognises the guid- a^j^tion? 
anoe of certain general principles, exercises at the same time a 
wide discretion according to the circumstances of each individual 
case(rf). 

As between the owners of a salving vessel, on the one hand. Owners of 

and her master, officers, and seamen, on the other, the Court's Teisois. 

apportionment of the salvage reward depends upon the nature 

and circumstances of the salvage service. If the chief factors Their share 

in the successful performance of the salvage service are the thediaraSer 

courage, skill, and labour of the crew — as, e,g.y where hands "J^^^^'?^ 

are sent to navigate the vessel in distress — and there has been salvage ser- 

▼ioe. 

(a) See, as to ''Agreements/' Ch. Mag. Cas. 174, referred to above, 

IX. Ch. I. p. 17. 

(6) See, per Dr. Lushington, The {d) A long list of cases of apportion- 

JEnehantreis, Lush. 93, at p. 95. ment, classified according to the nature 

(e) Th$ Spirit of the Age, Swab. of the salvagfe, will be found in Fritch. 

286, at p. 287* Apportionment is not Adm. Dig. 3rd ed. (1887), yoL 2, 

a proper subject for an action at law. pp. 2119—2123. 
See Atkinson v. Woodall, 34 L, J. 
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Chapter Yil. j^q great risk to the property of the shipowner, it is the crew, 
and not the shipowner, who are entitled to the chief share 
of the reward. If, on the other hand, it is principallj by 
means of the ship itself that the salvage has been effected — as 
is usuoll J the case when the salving vessel is a steamer — ^the 
owner's share will be the larger ; and if, besides, his vessel and 
her cargo were valuable and were exposed to great risk, it will 
be larger still. 

" As to the owners," said Sir Christopher Bobinson in The 
Jane (e), ^' . . . the general principle of law is that the claims 
of owners generally are very slight, unless, from the circumstances 
of the case, their property becomes exposed to danger, or they 
incur some real loss or inconvenience. It is an ancient principle 
of the Court adequately and liberally to reward the personal 
services of persons who are actually engaged in the performance 
of the salvage service." In the case of The Nicolina (/), the 
ship was discovered at sea, abandoned by her crew, about ninefy 
miles to the north-west of the Scilly Islands. The master of 
the Clara and EmnWy a .West Indiaman, with a valuable cargo 
on board, and bound from Jamaica to London, put three of his 
men and his chief mate on board the derelict, and she was with 
difficulty brought to Milford Haven. The value of the ship 
and cargo was 1,153/. Dr. Lushington, out of a total salvage 
reward of 550/., apportioned 100/. to the owners of the Clara 
andEmmay 100/. to the master, 100/. to the mate, 150/. to the 
three men who with him navigated the Nicolina^ and 100/. to 
the rest of the crew. In the course of his judgment he said : — 
'^ With respect to the apportionment of the sum awarded, the 
distribution, in all cases of this kind, between the owners and 
the crew, must depend upon the oiroumstances of each individual 
case. Where no risk has been incurred by the vessel rendering 
the assistance, it is not the usual custom for the Court to decree 
to the owners any large portion of that reward which more 
properly belongs to the individuals whose services have effected 



(e) 2 Hagg. 83S, at p. 843 ; see alao Charles, L. B. 3 A. ft E. 686, in eaoli 

The Salacia, 2 Hagg. 262, at p. 264 ; of which one-eighth of the award waa 

per I>r. Lushington, The Pcrla, Swah. apportioned to the owners of the viBSsel 

230, at p. 232. which sapplied the actoal salyois ; 

(/) 2 W. Rob. 175: see for like and the cases cited in Ch. V. p. 124, 

oases, 7%e Watt, 2 W. Rob. 70 ; The n. («). 
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the safety and preservatioa of the ship. Upon the present Chapter vn. 

occasion I must not forget that the ship and cargo of the 

l^Clara and'] Emma engaged in the performance of the salvage 

service are of considerable value, and that a large portion of her 

crew was withdrawn, and consequently, to a certain extent, the 

risk of the Clara and Emtna was increased." 

In the vast majority of salvage cases nowadays the salving But where 
vessel is a steamship, and the chief instrument in effecting the a ^t^un^ip 
salvage service is the steam power. Naturally, therefore, the factor ^^the 
number of salvage cases in which it will be found that the larger salvage ^ork, 

, the owners 

proportion of the reward has been apportioned to the owners are entitled to 
has greatly increased since that which may be called the sailing- ^ the reward, 
ship period {g). Speaking in the year 1860, in the case of The 
Enchantress^ Dr. Lushington, after quoting the passage cited 
above, from the judgment of Sir Christopher Bobinson in The 
Janey proceeded to point out that ''in later times the introduction 
of steam power has effected a considerable change in the practice 
of the Court, and no doubt reasonably, for a steamer is now 
most frequently the principal salvor. It is equitable in such The share 
cases that the owners on whom the chief risk and all the expense awuded to 
falls should be rewarded in a much higher proportion than ^Jj^^^*^" 
owners were formerly, and the Court has acted accordingly" (A), recent yeanu 
Since 1860 the size and the value of ocean steamers, and the 
importance of punctuality in performance of their engagements 
(often fixed and advertised long in advance), have gone on 
increasing; and Dr. Lushington's successors have frequently 
dwelt upon the necessity of liberality in awarding salvage to 
the owners of such vessels, in the interest alike of the owners 
and the insurers of ships and cargoes. Unless such a policy were 
maintained, the owners of these large and costly steamers, often 
carrying mails and passengers, besides valuable cargoes, would 



(^) Cf. per Pardee, J., The Keto 
Orleafit, 23 Fed. Rep. 909, at p. 911 : 
*' No amount of reward to owners and 
machinerj will so stimulate and en- 
courage efforts to save life and pro- 
perty in peril on the high seas as will 
moderate rewards to masters and orews 
who are on hand to control the ship 
and machinery, and are the effeotiTe 
agents to set the machinery in motion* * 



(cited by Locke, J., The Dupuy de 
Lome (1893), 13 U. S. App. (6th circ.) 
662, at p. 671). 

(A) TA« Enehantreee, Lush. 93, at 
p. 96. Language to the same effect 
will be found in the judgment in The, 
Spirit of the Age, Swab. 286, at 
pp. 286, 287 ; The Prineeee Helena, 
Lush. 191, at p. 197. 
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Chapter VII. lio under a strong temptation to forbid their captains to under- 
take the risk of salvage operations except so far as they might 
be absolutelj necessary for the saving of human life (e). 

Accordingly, in recent years, the proportion of the reward 
allotted, under ordinary circumstances, by the Court of Ad- 
miralty to the owners of a salving steamship has steadily 
advanced. The utmost amount ever decreed to them by Dr. 
Lushington's predecessors was a moiety of the sum awarded {J). 
Dr. Lushington himself very seldom gave them a larger pro- 
portion (k). During the thirteen years of Sir Bobert Philli- 
more's judgeship (/), ending in 1883, wherever the principal 
service consisted in the towage of the disabled ship, the owners 
were apportioned occasionally three-fourths (w), but usually 
Itisnowordi- about two-thirds (n). Since 1883, they have received three- 
S^^fo^. fourths so frequently (0), that this may fairly be called, as it 
was by Butt, J., in his judgment in The City of Paris (cited 
below), the " ordinary" apportionment. But the three-fourths 
share, although the more common, is by no means the invari- 
able apportionment to the owner of the salving steamship at the 
present time. With refereuce to an apportionment made on 
that basis. Lord Esher, M. R., remarked in The Gipsy Queen : 
" That may be a very good working principle ; but there is no 
such rule. The apportionment must in each case depend upon 
the particular circumstances " ( i?). 



But there is 
no fixed rule. 



Examples of The following are examples of variation in apportionment to 

Tariation. ^,,^^^0 . 

owners : — 

In The Nasmyth {q)^ out of 200/., the proportion allotted to 



(t) See on this point Ch. VI. pp. 
148, 149, above. 

(y ) Per Dr. Lushington, TheLouita^ 
2 W. Rob. 22, at p. 25. 

(k) See cases cited above, p. 171, 
n. (A). For examples, see The Beulah, 
1 W. Rob. 477 ; The Saint Nieholaa, 
Lush. 29. 

(/) Williams & Bruce, Adm. Pr. 
3rd ed. p. 172, n. (•). 

(m) See, for an example, The Ken- 
mure Castle, 7 P. D. 47. The Cargo ex 
Sarpedon, 3 P. D. 28, 32, n., -was not 
a case of towage, bat there also the 
same proportion was awarded. 



(m) See The Zivietia (to the ss. Walton) , 
8 P. D. 24. In The Cleopatra, 3 P. D. 
146, the owner's proportion was three- 
fifths. 

(o) See, for examples, The Gelder* 
land, Shipp. Gaz. Weekly Summary, 
December I7th, 1884; The Claymore, 
ib. February 23rd, 1889; The Umin- 
eular, ib. July 12th, 1901 ; The Fersia, 
W. N. (1902) 210 ; and cases dted by 
Williams & Bruce, Adm. Pr. 3rd ed. 
p. 172, n. («). 

{p) (1896) P. 176, at p. 177. 

(?) lOP. D. 41. 



VARIATION IN APPORTIONMENT. 173 

the owners by Butt, J., was 140/., or seven-tenths. In The Chapter vn. 
Castletcood (r), the Privy Council, varying on appeal the decree 
of the Vice-Admiralty Court of Bermuda, increased the share 
apportioned to the owners of the salving steamship from three- 
sevenths to four-sevenths. In The Farnlet/ Hall («), where very 
considerable danger had been incurred by the crew, but, at the 
same time, the salvage service was achieved mainly by the steam 
power of the salving vessel, the Privy Council, on appeal from 
the Court of Admiralty, whilst increasing the total amount of 
the award, reduced the owner's proportion from two-thirds to 
five-ninths. In The City of Paris {t) there were two salving 
steamers, the AldersgatCy which towed, and the OhiOy which stood 
by and otherwise assisted the vessel in distress. Butt, J., 
awarded to the Ohio 600/., of which he apportioned two-thirds 
(400/.) to the owners, and to the Aldersgate 7,500/., of which 
he apportioned 5,625/., or three-fourths (besides a sum of 500/., 
for damage by straining to hull and engines), to the owners. 
In reference to the apportionment to the owners of the Alders- 
gate J the learned judge is reported to have said : " The ship, of 
course, was the principal agent in salving the property, and 
there was no extraordinary difficulty, labour, or risk to the 
captain, officers, and crew. Therefore, I see no reason to depart 
from the ordinary practice of awarding three-fourths of the 
salvage to the owners." In The Lundy (w), where the salving 
vessel was a tank steamship specially built for carrying petroleum, 
the Court, in consideration of the serious risk of straining 
incurred in the performance of the services, apportioned^to her 
owners 1,050/. out of an award of 1,300/., or almost five-sixths. 
In The Dufiottar Castle (r), where the value of the salving steam- 
ship, the Runicj her cai*go, and freight was 308,386/., and her 
steam power had been the effective instrument of the salvage 
services, Barnes, J., out of an award of 4,500/., apportioned 
3,750/., or five-sixths, to the owners of the EuniCy 300/. to her 
master, and 450/. to her crew. Lastly, in The Italia (a?), where 
the Etonian^ a large liner running in a regular trade, had towed 



(r) 4 Asp. M. L. C. 278. (u) Shipp. Gaz. Weekly Sammaiy, 

(«) 4 Asp. M. L. 0. 499. April 19ih, 1901. 

(0 SWpp. Qaz. Weekly Smmnary, W W- N. (1902) 70. 

June 7th, 1890. [x) (1906) 95 L. T. (N. S.) 398. 
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Chapter vii. a disabled passenger liner about 190 miles, the Court, out of an 
award of 3,750/., apportioned 3,000/., or four-fifths, to the owners 
of the Etonian. 



Owners of 
fishing vesselfl 
are also re- 
ffarded with 
xavour in the 
apportion- 
ment* 



If we turn to the ease of vessels other than steamships, it 
appears from some of the cases that the owners of a fishing 
vessel which is diverted to salvage services should be treated 
with special liberality in the distribution of the reward, 
although the apportionment in such a case is not to be treated 
in the same way as where the services have been rendered 
by a steam vessel (y). In the case of The Albion (2), Sir 
John Nicholl awarded the owners seven-twentieths of the total 
salvage of 1,000/. ; and he offered, in the course of his judgment, 
that if a scheme for the apportionment of salvage could be agreed 
upon by counsel, he would make it a rule of the Court. The 
practicability of this suggestion was questioned by Dr. Lush- 
ington in The Louisa {a) ; but at the same time he expressed 
an opinion that the owners of fishing vessels are generally 
entitled to liberal treatment, first, because their business is 
interrupted ; and, secondly, because the expense of navigating 
such vessels is exceptionally large so far as regards the wages of 
the mariners (a). In a later case of the same title ((), the learned 
judge pointed out that much would depend, as to the amount 
apportioned to the owner of a fishing vessel, upon her actual 
employment at the time when she enters upon the salvage 
service. " Where a fishing vessel has been actually called off 
from a lucrative employment in order to render a salvage 
service, I have always considered that such a fact formed an 
essential ingredient in the estimate of the salvage award." In 
The Deveron (c), Dr. Lushington awarded the owners of a 
fishing vessel seven-sixteenths of a total salvage reward of 
1,600/. 

The maattr. The master of the salving ship not only takes his share in the 



The gfrounda 
of this treat- 
ment. 



(5^) See per Sir J. Nioholl, The Albion^ 
3 Hagg. 254, at p. 266. Ab to the 
consideration in the award of loss of 
profits, see ahove, Oh. VI. p. 162. 

{z) 3 Hagg. 254. 

(«) 2 W. Rob. 22, at pp. 25—27. 



(5) n* Louisa, 3 W. Rob. 99, at 
p. 100. 

{e) 1 "W. Rob. 180. The fact that 
the salting Teasel in this case was a 
fishing vessel appears from the judg- 
ment in The Zouiaa, 2 W. Rob. 22. 



THE MASTER OF THE SALVING SHIP. 
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actual work, but also has a peculiar burden of responsibility (rf) Chapter vil. 
in undertaking and in conducting the salvage enterprise, and Is usually 
therefore, under ordinary circumstances, he is held to be entitled special appor- 
to receive out of the salvage reward a special recompense (^). *^^^™®*^*- 
The share allotted to him has often been from one-half to one- 
fourth of that allotted to the master and crew. In recent cases 
of salvage by steamers his share has usually been one-third (/). 
But, as Lord Esher, M. R., pointed out in The Oipsy Queen (g), 
" that may be a very good working principle ; but there is no such 
rule " ; and the amount of the recompense will vary according 
to the particular facts of each case. In T/ie Howard (A), Sir J. Examples. 
NichoU, out of a total award of 2,000/., apportioned 1,000/. to 
the owners, 500/. to the master, and the balance of "500/. in 
twenty-one shares to the officers and crew according to their 
respective ratings. In The Martin Luther [{)y Dr. Lushington, 
out of a total award of 1,50')/., apportioned 600/. to the owners, 
400/. to the master, and the balance of 500/. for division amongst 
the rest of the officers and the crew. In The Caatlewood (/), where 
the master of the salving vessel was held to have shown great 
skill in the navigation of the vessels under more than usually 
difficult circumatances, the Privy Council, out of a total award 
of 3,600/. allotted him 700/. On the other hand, in The 
Atlafitis (A), out of a total award of 3,300/., the Court appor- 
tioned to the captain only 225/., " because he did not act with 
quite the full amount of skill." In The Dunottar Castle (/), 
where the salving vessel was a large mail steamship, valued 
with her cargo and freight at 308,386/., the Court, in con- 
sideration of the responsibility which her master had assumed 
in undertaking the salvage services, allotted to him two-thirds 
of the balance of the award after apportionment to the owners. 



(^ See above, Ch. VI. p. 153. 

{e) See per Dr. Lushingtpn, The 
Martin Luther, Swab. 289, at p. 290 ; 
The Himalaya, ibid. 515, at p. 518 ; 
Sir R. Phillimore, The Charles, L. R. 
3il. &E. 53G, at p. 538. 

(/) See Williams & Bruce, Adm. 
Pr. 3rd ed. p. 169, n. (a). For recent 
examples, see The August Korff, (1903) 
P. 166 ; The JRttpel, Shipp. Gaz. 
Weekly Summary, Hay 26th, 1905. 

(j7) (1895) P. 176, at p. 177. 



(A) 3 Hagg. 256, n. (a). 

(i) Swab. 287. 

U) 4 Asp. M. L. C. 278. 

{k) Shipp. Gaz. Weekly Summary, 
Dec. 15th, 1893. In The Duisberg, 
Shipp. Gaz., March 16th, 1901, the 
master of the salying vessel received 
no reward, because through an error 
of judgment he had oaused injury to 
the salved vessel. 

(/) W. N. (1902) 70. 
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Chapter Yii. Upon the same principle of rewarding specially the person 
who has the responsibility of directing the employment of the 
salving vessel in the service, if the manager of the company to 
which the salving vessel belongs is himself in charge superin- 
tending, the Court may apportion to him a larger share of the 
reward even than that apportioned to the master. Thus, in The 
Tees and The Penfueket, where these vessels were in peril from 
fire in the port of London, and were rescued by the steamship 
Undaunted, the manager of the company to which the Undaunted 
belonged, who was in charge superintending, was awarded 300/., 
and the master 200/. (m). 



Officeri and 
crew. 

Are uBnally 
apportioned a 
Inmp Bum for 
division ac- 
cording to 
their ratings. 



Special 
rewards. 



Examples. 



As to the officers and seamen, the apportionment usually 
takes the form of a lump sum to be shared by them according 
to their rating. In several recent cases (n), however, the Court 
has made an exception in favour of navigating officers, whose 
rating is lower than that of engineers, by directing that for the 
purpose of apportionment they should be treated as rated equally 
with the corresponding rank of engineers. 

Cases sometimes occur in which justice to the special gallantry 
or special labour of an officer or seaman requires that he should 
be specially rewarded (o). The Court of Admiralty has always 
been prompt to recognise a claim of this nature, and it has, in 
some of such cases, apportioned to a mate or to a common 
seaman an amount exceeding the reward of the master of the 
salving vessel. The ship Grenada, bound from Singapore to 
Liverpool with a general cargo, when about four days' sail 



(m) Lush. 605. 

(») For example, see I%e Derrick 
Fontocn, Shipp. Qnz. Weekly Sum- 
mary, May 4th, 1906 ; The Italia^ ib. 
May 25th, 1906 ; and The Algores, ib. 
July 20th, 1906. In the earlier case of 
The Bremen (1906), 10 Asp. M. L. C. 
229, an application for this method of 
apportionment "was rejected on the 
gpround that an exception from the 
ordinary practice of the Court should 
be made only when any particular 
member of the crew had rendered 
special service. 

(o) For instanoes, in addition to 
those cited in the text, of the appor- 
tionment of special sums for special 



services, see The Jane, 2 Hagg. 243 ; 
The Kicolina, 2 W. Rob. 178 ; Car* 
michael v. Brodie, The Sir Ralph Aber^ 
ermbie, L. B. 1 P. C. 454 ; The 
Andrina, L. R. 3 A. & E. 286 ; Ths 
Sarah, 3 P. D. 39 ; The Craigs, 6 P. D. 
186; TheKillema, 6 P. D. 193; The 
Koreeman, Shipp. Gaz. Weekly Sum- 
mary, March 30th, 1893 ; The Elise, 
W. N. (1899) 64 ; The Santiago (1900), 
9 Asp. M. L. 0. 147; The Minneapolis^ 
(1902) P. 30 ; The Lord Clyde, Shipp. 
Gaz. Weekly Summary, May 2ndy 
1902; The Vega, ib. February 19th, 
1904; The MazatUm, ib, August 11th, 
1905. 
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from Chili, fell in with the barque Oolondrinay laden with Chapter vn. 
copper regulus, and bound from Chanaral to Swansea. The 
Golondrina was in distress, her first and second mates having 
deserted her previous to her sailing from Chanaral, and her 
master having jumped overboard in a drunken frenzy. At the 
request of those on board the Oolondrina^ the master of the 
Grenada put on board of her his second mate, who, after great 
difficulty, succeeded in bringing the Oolondrina safely into 
Swansea. The Court awarded 1,000/. to the owners of the 
Grenada^ 200/. to her master, 300/. to the second mate, and 
300/. to the rest of the crew (p). Where the ship Scythian on 
a voyage from Melbourne to London, fell in with the Rasche^ a 
derelict brigantine, 220 miles to the westward of the Lizard, in 
the month of February, and the mate and three hands of the 
Scythia were put on board the derelict, and they, in circum- 
stances of great difficulty and danger, and after much hardship, 
brought her in safety to Liverpool, Sir Eobert Phillimore 
awarded to the owners of the Scythia 500/., in addition to 
100/. 18«. 2c/. for expenses, 600/. to the mate, 520/. to each of 
the three seamen who went on board the Rasche, and 360/. to be 
divided amongst the master and the rest of the crew {q). Two 
Norwegian barques bound to England fell in with each other 
in the Atlantic, about 3,000 miles from Liverpool. One of 
them, the Skibladnery was in distress, her first mate having died, 
and her master, second mate, and one of the crew being sick 
with yellow fever. The other barque was short-handed, but 
her mate, with the consent of her master, went on board the 
Skibladfier, and navigated her to Liverpool. During the 
voyage the master, second mate, and two of the crew of the 
Skihladner died. The Court awarded 600/. to the mate of the 
salving vessel, 100/. to her owners, 50/. to her master, and 150/. 
to the rest of her crew (r). In The Saint Nicholas («), where, 
in the course of the salvage service, a boat had at great peril 
been sent from the salving vessel to take men on board the 
Saint NicholaSj which was totally disabled at the time, Dr. 
Lushington, out of 800/. awarded by him to the crew of the 



(p) The Golondrina, L. R. 1 A. & E. (r) The Skihladner, 3 P. D. 24. 

834. 

(q) The Raeche, L. R. 4 A. & E. 127. W L"*- 2». 

K. N 
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Chapter VII. salving vessel, ordered double skares to be paid to the men who 
went in the boat and boarded the Saint Nicholas. In The 
Watt {t) three-fourths of the amount awarded for the salvage 
of a derelict was apportioned to the seven persons who went 
from the salving vessel to navigate the derelict. 

The S.S. Croitih Point on the 14th May, 1901, in the Atlantic, 
fell in with the barque Planet^ which was in distress, her first 
mate having died, and her master, second mate, and several 
of the crew being ill with scurvy. The second officer of the 
Crown Point went on board the barque, and, after an ineffectual 
attempt on the part of the Ctwcn Point to take the vessel in tow, 
he proceeded to navigate her under sail. With great difficulty 
he ultimately brought her on the 28th May to Queenstown — a 
distance of about 210 miles. During the voyage the master and 
second mate of the Planet died. The Court being asked to 
apportion the sum of 852/. 15^. among the various claimants, 
gave 642/. 15«. to the second officer of the salving vessel, 75/. 
to the owners, 50/. to the master, 20/. to the first officer, 15/. 
to the third officer, and 50/. to the crew (w). 



Runners. 



Apprentices. 

No fixed 
scale of ap- 
portionment. 



" Eunners," that is, men engaged as crew for a single "run," 
shared in the award in The Rascheix)^ in the proportions in 
which they would have shared had they been able seamen. In 
The Persia (y), their shares were directed to be calculated on the 
basis of the ratings of the members of the crew whose places 
they were filling at the time of the salvage services. 

There appears to be no rule or settled practice with regard 
to the apportionment to apprentices. In Th^Hope (s), Sir John 
NichoU directed that they should take shares with the seamen 
of the lowest rate. Dr. Lushington, in The George Bean (a), 
directed that their shares should be taken at two-thirds, and, 
in The Benlah (6), at one-half, of those of the able seamen. In 
The JRasche (c), Sir Robert Phillimore decreed that the shares 
of the apprentices should be calculated as if they were able 
seamen. 



{() 2 W. Rob. 70. 

(«) Ths Planet, Shipp. Gaz. Weekly 
Sammarj, Jannaxy 31st, 1902. 

(x) L. R. 4 A. & E. 127. 



(y) W. N. (1902) 210. 

(s) 3 Hagg. 423, at p. 425. 

(a) Swab. 291. 

(b) I W. Rob. 477. 

(r) L. R. 4 A. & E. 127. 



PASSENGERS — ASSOCUTES OF ACTUAL SALVORS. 1"9 

The reward of passeogers on board the salving vessel, who Chapter Vli. 
assist in the work of the salvage service, will depend upon their Pawengers. 



position, and the part which they take in the enterprise. In The Apportion- 
Hope (rf), Sir John NichoU decreed that the passengers on board upon their 
the salving vessel were entitled to share as able-bodied seamen. Merits of*" 
In The Perla (c), Dr. Lushington awarded to a foreign master and ^^^ service. 
some seamen, who were passengers on board the salving vessel, 
that they should have an apportionment as able seamen, the 
master taking a double share. 

It is clearly settled in regard to vessels not engaged in em- AiioolatM of 
ployment of a public nature — and several of the cases cited salvors. 



above afford examples of its application (/) — ^that, whilst those vThere a 
of the crew who go out to do the active work of the salvage ^alv*^® ^ v 

o o performed by 

service may thereby earn for themselves a larger share of the Bome of the 
salvage reward, their comrades who remain on board are also private ship, 
entitled to some share of it, unless, indeed, they refuse to concur ^^uili^ to 
in imdertaking the salvage service {g). ^^Sed^to a 

The rule is stated, and rather quaintly supported by the share of the 
quotation of Scriptural authority, in the judgment of Dr. 
Lushington in The Sarah Jane {h) : " It has been the rule of 
this Court, from time immemorial, to allow persons who remain 
on board a salving ship to be considered as co-salvors, although 
the Court has repeatedly made a distinction in favour of those 
persons who actually have incurred the difficulty and peril of 
the salvage enterprise. Indeed, the principle upon which they 
are admitted is as old as Holy Writ ; for it is there stated that 
they who continued in their tents divided the spoil with their 
brethren." The justice of the rule is, indeed, evident ; for the 
withdrawal of those who go certainly casts more labour, and 
may bring danger, upon their fellow seamen who are left behind 
to navigate the salving ship. 

A somewhat curious claim on behalf of associates of salvors 
was allowed, in The Auguste Legembre {%), In that case salvage 
services were performed by a steam-lifeboat in towing a disabled 

(d) 3 Hagg. 423, at p. 425. Eoe, Swab. 84 ; The Janet Mitchell, ib. 

\e) Swab. 230, at p. 232. Ill ; The Charlet, L, B. 3 A. & E. 

(/) See I!^ Oolondrina, The Ratehe, 536. 

The Skibladner, The Flanet, cited {$i) The Baltimore, 2 Dods. 137. 

above ; see also The Mountaineer, 2 W. (A) 2 W. Rob. 110, at p. 115. 

Kob. 7; The ITtcolina, ib. 176: The (t) (1902) P. 128. 

n2 
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Chapter vn. steamship into port. Another lifeboat, which by the Begula- 
tions of the Boyal National Lifeboat Institution was required 
to aooompany the steam-lifeboat, remained fast astern of the 
steamship during the towage, and rendered no service. Barnes, 
J., in an action of salvage, held that the crew of the latter 
lifeboat ought to be treated as part of the crew of the steam- 
lifeboat, and decreed a small award to them. 

K<m-naTi- ^he rule of participation extends to non-navisating members 

g^ting^ portion ■'■■■" « « 

oftheorew. of the crew. So in the case of The Spree {k)y a doctor, 
stewardess, baker, and other persons of an analogous description 
on board the salving steamship, who took no part in the navi- 
gation of the ship, were awarded half shares, according to their 
rating. In dealing with the claim of these persons, Barnes, J., 
said: "A question, however, arises which it is important to 
consider having regard to the fact that salvage services are now 
rendered, and may in future be often rendered, by large steamers 
carrying a number of non-navigating persons ; that is to say, 
persons who are simply there for the purpose of attending on 
the passengers, such as stewards, cooks, and others, or whose 
principal duties, at any rate, are of that character. I have not 
been referred to any authority by counsel, but I have taken the 
opportunity of looking through a number of cases, and I think 
that in this class of case no refined distinctions should be intro- 
duced between classes of service on board ship, because to do so 
would render it extremely difficult to arrive at the right amount 
in each case. It has therefore been the practice to take a 
broad view, and to say that the crew are properly rewarded if 
their portion of the salvage is in accordance with their rating. 
There are many cases, however, in which a departure from that 
rule has been acted upon in this court, where special danger haA 
been incurred (/) ; for instance, in cases where the boat service 
has been performed at great risk, the Court has very commonly 
given the men in the boat a double portion. That possibly is 
not commensurate with the risk they run as compared with 
those who remain on board the ship, but it affords a sufficiently 
fair rough-and-ready mode of dealing with the matter without 
great nicety or refinement. I am not at all prepared to say 

{k) (1898) P. 147. (/) See above, p. 176. 
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that stewards and others of that class ought to be looked upon Chapter Tii. 

with a discriminating eye, for the simple reason that, although 

their duties are not such as to ordinarily bring them in contact 

with the work of navigating the ship, they may at any moment 

be called upon to assist in the salvage operations, as happened 

in a case recently before me (;n), where all available hands on 

board the ship were ordered by the master to assist in carrying 

the hawser, and the stewards, and possibly the stewardess, in that 

case did everything that was desired. 

^'In this particular case, however, according to the admission 
of their counsel, the non-navigating members of the crew did 
not take any part in rendering assistance to the other ship ; but 
it must not be forgotten that they were there ready to do any- 
thing that might be required, and incurred any risk which 
might endanger the ship herself. At the same time, it is 
perfectly obvious that they did not run any real risk beyond 
what was run by the ship herself, nor did they perform any 
other duties at all except being a little longer on their passage, 
and making some preparations for receiving the crew of the 
other vessel in case anything happened to her. 

** Acting on the principles the Court has always been guided 
by, viz., to try to apportion the salvage award in such a way as 
to do what is right between all parties, it will be well, in this 
particular case, without laying it down as a rule (as one must 
judge of each case as it arises), to say that these people whom 
I have mentioned, to the number of eleven, ought to receive a 
half share '* (w). 

In the more recent cases of The Minneapolis (o) and The 
Dunottar Castle (p)y the same learned judge gave the non- 
navigating members of the crew a share in the award on 
the basis of one-third of their actual rating. But in The 
Toseana (^), Sir Francis Jeune preferred to follow the appor- 
tionment adopted in The Spi'ce {ubi 8up.)j and gave the non- 
navigating members of the crew shares based on one-half of 
their actual rating. 

(m) The Noordland, Sbipp. Gaz. (q) Shipp. Gaz., April 16th, 1904. 

Weeklj Smniiiaiy, Febroary 17th, In the recent case of I%e A^oret, 

1893. Shipp. Gaz. Weekly Smninaiy, July 

(*t) (1893) P. 147, at pp. 152, 153. 20th, 1906, Bargraye Deane, J., 

(0) (1902) P. 30. adopted the scale of one-third of the 

(p) W. N. (1902) 70, intin^. 
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Chapter VII. But the rule of participation does not extend beyond those 

But the rule who are really in the employ of the shipowner. The ss. Corio- 

tion does not hnmy laden with cattle and having on board a number of men 

those who we ^^^ ^^^® P^^^ ^7 *^® owners of the cattle but were nominally 

va^^tho ^^ ^^® ship's books, salved a derelict ship. The salvage service 

shipowner. prolonged the voyage nearly two days, but the keepers of the 

cattle did not assist in it in any way. It was held by Sir 

James Hannen that they were not entitled to participate in the 

salvage award (r). In the case of Th/i Minneapolis («), Barnes, J., 

allowed horsemen and their foremen to take a proportion of the 

award, treating each of them as rated at one-third of the rating 

of an able seaman. There, however, the claimants were actually 

in the employ of the shipowners. 

In the case of Where the salving vessel is one which is employed in public 

those^who^*' duty, the rule is different, and no part of the salvage reward is 

MbQt^*to^^" S^^®^ ^ those members of the crew who have not contributed, 

the salvage at least in some degree, to the salvage service. Thus, in The 

service do not _ _ , 

participate in Thetis (^), Sir John NichoU disallowed the claim of the captain, 
e awa . Q^g^erg^ ^nd crew of H.M.S. WarspitCy who had not personally 
aided in the salvage, and whose only ground of claim to a por- 
tion of the reward was that drafts of men, stores, and material 
had been supplied from their ship for the performance of the 
service. In the case of The Nile {u), where salvage was awarded 
to the captain of H.M.S. Simoom, with whom the service origi- 
nated, and also to the lieutenant and certain of the seamen who 
had personally assisted in it, the same principle was acted upon, 
no apportionment being made to the rest of the officers and 
crew who had not so assisted. Indeed, their claim to a share in 
the apportionment, although the point was mentioned in the 
argument of counsel, does not appear to have been seriously 
urged (x). In The Emma (y), where cledms were put forward 
on behalf of members of the crew of a lightship, other than the 
actual salvors, to salvage reward, Dr. Lushington decided that 
only those of the crew who had gone o£E in the lightship's boat 

(r) 16 P. D. 103. (x) In ' prize ' the law is different. 

(«) (1902) P. 30. The principle is considered by Dr. 

(t) 3 Hagg. 14, at p. 61 ; on appeal, Lushington in The Banda and £irwe$ 

2 Knapp, 409. See further on this JBootj/t L. B. 1 A. & E. 109, at pp. 135, 

case, above. Oh. IV. pp. 72, 115. 250. 

(«) L. R. 4 A. & E. 449. (y) 3 W. Rob. 151. 
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and personally assisted the vessel in distress to get off the Chapter Vll. 
Hasborough Sand, where she had got aground, were entitled to 
any share in the reword. "An objection," said the learned 
judge, "has been taken by the counsel for the owners [of the 
salved vessel] as to some of the persons claiming salvage, and 
that objection, so far as relates to the persons remaining on 
board the lightship, is well founded. The crew of a lightship 
is very different from that of an ordinary sailing vessel render- 
ing assistance " (s). 

As has already been stated (p. 121), the Eoyal National Life- lifeboatmen. 
boat Institution treats lifeboat crews who have become salvors of 
property as ordinary salvors who have borrowed the lifeboat for 
the purpose of the service. Consequently its regulations make 
no provision for division of a salvage award among the crew. 
They are left to settle their shares by agreement ; or the Court 
may make an apportionment. 

In the case of officers and men of the Royal Navy who earn Offloen and 
a salvage reward, the distribution of the amount is usually made iravy. ^^ 
according to the Naval Prize Proclamation which is in force at 
the time {a). But the Court of Admiralty has power to distri- 
bute salvage amongst King's ships and their crews, and the 
King's proclamation only applies to the distribution of 
salvage where there has been no apportionment by a competent 
Court (b). 

The Court has, no doubt, the same power as to apportionment Coaatguard. 
in regard to the officers and men serving in the coastguard 
stations and on board revenue cruisers, as to whose relative 
shares in salvage rewards, " in the absence of any special claims 
or award to the contrary," rules have been laid down by the 
Admiralty (c). 



(s) Per Dr. Lushington, Th€ JEmmaf 
3 W. Rob. 151, at p. 162. 

{a) Cf . per Lord Stowell, The Mary 
Ann^ 1 Hagg. 168, at p. 161 ; per Sir 
J. NichoU, The ThetU, 3 Hagg. 14, at 
p. 61. The Proclamatioii now in force 
IB dated tlie 17th Sept., 1900. It is set 
out in the ' Navy Lost.' And see The 
Qneen's Begnlations and Admiraltj 
Instructions, 1893, Ch. 2, Art. 2093. 



[b) The Mary Jdeline, 13th June, 
1864, Fritch. Dig. 3rd ed. (1887) 
vol. 2, p. 1893. 

{e) See Board of Trade Instructions, 
1895, Art. 176 (a), set out in WiU 
Hams & Bruce, Adm. Pr. 3rd ed. 
p. 168, n. («), and Coastguard Instruc- 
tions, 1904, issued by the Admiralty, 
Art. 1281. 
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Chapter yn. 

Independent 
■alvorfl. 



When there are several salvors, and they are not persons 
between whom there is an association outside the salvage ser- 
vice, such as exists between the members of the crew of a 
salving vessel and serves, in ordinary cases, to some extent as a 
guide in the apportionment, the Court can fix the share of 
each salvor in the salvage fund only by ascertaining, as well as 
it can, what have been his labour and risk, and the value of his 
services, as compared with those of his co-salvors. Each case 
has to be considered according to its particular circumstances ; 
but just as, in the case of a salving ship, its master, or the 
manager of the company to which it belongs (^), so here the 
man who not only assists personally in the salvage service, but 
undertakes the responsibility of superintendence, will generally 
be held to be entitled to a larger apportionment than is got by 
those who act imder the guidance of his superior skill or know- 
ledge. Thus, for example, in The Nicholaaa Witzen («), the pilot 
who went out with six boatmen to assist a vessel in distress off 
Portsmouth, and superintended their exertions, had allotted to 
him twice as much as was allotted to each boatman. 



8XPASATB 
BSTB OF 
SALVOES. 



So far only the case of apportionment between the various 
parties who compose a single set of salvors has been considered. 
But it frequently happens that there are engaged in the salvage 
service several independent sets of salvors, to each of which the 
Court has to make a separate allotment out of the total sum 
awarded for salvage. 



(a) Where 
their servioee 
are contem- 
poraneoTifl. 



Where the services of the various sets of salvors have been 
practically contemporaneous in their inception, and not succes- 
sive, the proportion of the total salvage which is allotted to each 
set is generally determined by the same considerations as affect 
the assessment of the total salvage (/). Thus, for example, other 
things being equal, a difference in the amounts awarded will 
follow if the one set has saved Uf e and property and the other 



{d) See above, p. 176. 
(€) 3 Hagg. 369. 



(/) As to iheee, see aboye, Chap. VI. 
pp. 129—133. 
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has been oonoerned with the saving of property only. So in Chapter Vll. 
The Clarme{g)y a case decided in the Court of Admiralty of 
the Cinque Ports, the judge (Dr. Phillimore), having before 
him several claimants of salvage, awarded the largest sum for 
salvage to the smack Liberty y which took off the master and crew 
of the vessel in distress. " I must consider," said the learned 
judge, " that the Liberty, coming up at the time . . . which 
enabled her to save life, is entitled to a far larger sum of 
salvage than the other smacks and vessels*' {h). In The Antia 
Helena (i), a case of a very meritorious character, the salvors of 
life got a less reward than they would otherwise have done, 
owing to the peculiar circumstance that the persons who had 
subsequently salved the property had been beforehand in insti- 
tuting and prosecuting to judgment their salvage claim, and the 
Court, not knowing then of any claim of salvors of life, had 
decreed to the salvors of property a moiety of the gross proceeds 
of the sale of the salved property, with costs. As the gross 
proceeds only amounted to 608/., the decree left, after allowance 
for the marshal's expenses, only a comparatively small sum 
available for the reward of the salvors of life. Sir James 
Hannen awarded them 150/. and costs, saying, in the course of 
his judgment (A;), that he certainly thought that, if he had 
known of their claim, he would not have given a moiety of the 
salved value to the salvors of property. 



Where the services of the different sets of salvors have not (b) Where 
begun together, but a second set of salvors has either, with the are not oon- 
consent of the first, joined at a later stage in the prosecution of J^^bT*" 
the salvage adventure, or has taken up a salvage service which J*^!?"^^'^ 
the first set of salvors, after rendering some assistance, has been salyors. 
obliged by the force of circumstances, and without fault on its 
part, to discontinue, the relative share of each set in the total 
award will be more or less affected by the consideration that the 
first salvors, if they have acted meritoriously, are, on grounds of 



{g) Swab. 129. The decision was, {h) Swab. 129, at p. 131. 

an the name Eeport shows, snbetan- ... g ^. ^ j^ ^ j^2 
tiallj affirmed by the Priyj Oonncil on 

appeal. W /W^. at P- H3. 
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The grounds 
of saoh 
favour. 



Chapter VII. public policy, always to be treated with especial liberality in the 
apportionment. For such liberality is in two different ways of 
general benefit. It serves, in the first place, to encourage that 
adventurous promptitude in rendering assistance to life or pro- 
perty in distress at sea which is always praiseworthy, and is 
often necessary for the accomplishment of the rescue. It serves, 
in the second place, to prevent a jealousy of second salvors which 
might otherwise exist, and tempt first salvors, injuriously to the 
interests to be salved, to shun co-operation when co-operation* 
would ensure, or, at least, materially expedite, the success of the 
salvage undertaking. 



Bat the ap- 
portionment 
mainly de- 
pends upon 
the relative 
value of the 
eervicee 
rendered by- 
each Bet of 
salvors. 



The observance, however, of this principle of favourable in- 
clination towards first salvors by no means ranks as the principal 
factor in the determination of the apportionment of the total 
salvage between rival salvors, where there is no ground for 
charging the second set with wrongfully dispossessing or super- 
seding the first. The priority in point of time is merely one of 
the points which the Court has to consider in the distribution ; 
and it will not count for much where the balance of efiicaoy 
or merit is decisively in favour of the second salvors. 



Examples. 



A few examples of the Court's apportionments in oases of this 
kind may be useful. 

In The Jonge Bastiaan (/), a vessel was found by the first 
salvors stuck fast upon a rock, her bottom beaten in and her 
rudder lost. They succeeded in warping her off and keeping 
her afioat for a time suflScient to enable some part of her cargo, 
which was bullion, to be got out of her. She then sank, and 
the first salvors left her ; but they never intended to abandon 
her, and they after a while returned to her. A second set of 
salvors was at that time engaged in trying to weigh her, and 
this they succeeded in doing, and so saved the vessel and the 
remainder of the cargo. The Court apportioned the salvage 
reward equally between the two sets of salvors. 



(/) 6 C. Rob. 322. 
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The Santipore^ a barque of 516 tons, with a yalaable cargo, OhftptrVli. 
having got upon the Church Books ofi Folkestone, received 
assistance from three small vessels, the crews of which numbered 
in all twenty-one hands, but they were unable to get her off. 
A tug having also tried in vain to tow her off, a large passenger 
steamer, the Priticess Maryj was sent from Folkestone harbour 
and succeeded in moving her off the rocks and towing her for a 
few minutes, when, the hawser having broken, she drifted ashore, 
and became a wreck. Cargo to the value of 9,657/. was saved, 
and the wreck was sold for 140/. There was risk to the crews 
of the three small vessels, and some damage was done to one of 
the vessels. Dr. Lushington awarded as salvage 700/., and of 
this he apportioned 450/. to the owners, masters and crews of 
the three small vessels, and 250/. to the owners, master and 
crew of the PHncesa Mary, With regard to this apportionment, 
the learned judge said in the course of his judgment : '^ In con- 
sidering the difference, in point of amount, that I have awarded 
to these two sets of salvors, I do not shut my eyes to the fact 
that it may be true that in moving the ship, the steamer, in 
reality, performed the more essential and important service; 
but it was not attended with risk or danger. All the hazard of 
life fell on the first set of salvors " {pi). 

The brig Julie^ on a voyage from Norway to Cardiff, with a 
crew of nine hands, on the 13th November, 1882, fell in with 
the lAviettay a derelict brig laden with com, and in risk of im- 
minent loss between Heligoland and the Dogger Bank, and put 
a mate and two hands on board of her, who shortly afterwards, 
the weather having become boisterous, tried to regain their own 
vessel, but their boat was swamped, and one of the men drifted 
astern and was rescued by a fishing smack. After great diffi- 
culty and hardship the two men left on board the Livietta 
navigated her to within a few miles of Dungeness. There, 
about noon on the 15th, she was taken in tow by the ss. Waltotiy 
which had come up to her in response to her signals of distress, 
and was brought safely into Dover basin. When the Walton 
took her in tow her condition undoubtedly was still one of 
very considerable peril. The sea was high, the two men on 
board of her were exhausted by constant labour, exposure, and 

(m) The Santipore, 1 Spies. E. & A. 231. 
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OhftptwVn. ^ant of proper food and clothing, and the Linetta herself had 
several feet of water in her hold, which could not be got rid of, 
as her pumps were choked and she had no pumping gear. Sir 
Bobert Phillimore awarded as salvage a moiety of the 
value of the property saved, and of this he apportioned three- 
fifths to the owners, master and crew of the JuliCy and the 
remaining two-fifths to the owners, master and crew of the 
Walton («). 

About 12.30 p.m. on the 1st January, 1905, the ss. Anna, 
bound from Blyth to Biga in ballast, was found in a disabled 
state, about 150 miles E. N. E. of the Tyne, by the Stirling 
Castley a steam trawler of 216 tons, then engaged in trawling, 
and valued at 7,000/. The Stirling Castle was made fast 
ahead of the Annay and commenced to tow her. The severe 
weather then prevailing rendered the towage difficult and 
dangerous. The towing hawsers parted twice, and on each 
occasion a long delay ensued before the Stirling Castk could be 
made fast again. On the afternoon of the 6th January, when 
the weather was very bad, the Anna anchored twenty miles off 
Flamborough Head, and the Stirling Castlcy being short of coal, 
left her and proceeded to Ghimsby. After taking in a supply 
of coal the Stirling Castle returned, but was unable to find the 
AnnOy because during her absence the steam trawler Lapicing 
had come up with the Anna and taken her in tow. The Lap^ 
icing's services, which consbted of standing by and towing, 
lasted from the afternoon of the 6th to 3 a.m. on the 8th 
January, when she brought the Anfia to an anchorage 
in Grimsby Beads. Sir Gorell Barnes, upon a value of 
13,702/., awarded a total salvage of 1,400/., of which he 
apportioned 1,000/. to the Stirling Castle y and 400/. to the 
Lapicing (o). 

Inttanoes of The favour with which the Court regards the efforts of first 
aiOYm. salvors has been demonstrated by cases where it has been dif- 

ficult to say that those efforts have contributed anything to the 
salvage, which is ultimately effected by other salvors, but the first 
salvors, nevertheless, if they have done their best, and have acted 

(n) The Zivietta, 8 P. D. 24. 

(o) The4nna, Shipp. Gaz., 30th Ma^^, 1905. 
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with courage, skill, and perseverance, have been rewarded by the Chapter vn. 
Court with a substantial portion of the total reward. The sail- 
ing ship H. U.^ in the early morning of the 27th December, 1852, • 
in very heavy weather, drove upon the Brake Sand from her 
anchorage in the Downs, and a few hours later beat over the 
sand and proceeded to drift in the neighbourhood of the Elbow 
Buoy. The Broadstairs lifeboat, with twelve men, then came 
alongside. Five of them then returned in the lifeboat to Broad- 
stairs in order to get an anchor and chain, and the other seven 
stayed on board the E. U. to render assistance. They succeeded 
in wearing the E. Tlh head towards the N., but could do 
nothing more, and in the afternoon, as the water increased in 
the hold, and the ship became very unmanageable, and there 
seemed no prospect of rescuing her, they, with the crew of the 
E, U,y got on board the Margate lugger Ruhy^ which they had 
signalled to lie by them, and reached Margate in safety. The 
five men who had gone ashore in the lifeboat had, in the mean- 
time, re£U)hed Bamsgate. They procured there an anchor and 
chain, and put them on board the lugger Otidine, which then was 
navigated in search of the E. U,y having on board the five life- 
boatmen, and also some of their comrades who had come to 
Margate in the Rubt/y as well as two of the Ondine^s own crew. 
After some time they discovered the E» U, in tow of a steamer, 
which had picked her up after she had been abandoned, and 
which afterwards safely brought the E. U. into port. The 
owners of the E. U. paid 1,650/. as salvage to the owners, master, 
and crew of the salving steamer. In a suit for salvage, brought 
by the crew of the lifeboat, and by the owners and crews of the 
Ondtne and Eubj/y the defendants, who had tendered a sum of 
200/., pleaded a denial that these parties had rendered any 
effectual service whatever towards the savdng of the ship. This 
defence Dr. Lushington refused to uphold, whilst, at the same 
time, he stated his opinion that no one could tell precisely what 
effect the wearing of the E. I7.'s head towards the N. might 
have had ; it might have been very beneficial, or it might have 
been not in the slightest degree instrumental towards the ulti- 
mate safety of the E. U, Speaking highly of the exertions of 
the lifeboatmen, the learned judge overruled the tender, and 
awarded the plaintiffs 300/. As he held that the Eubi^ '^ as the 
inere vehicle in which the persons were carried," had not strictly 
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CTiaptervn . any claim for salvage, and that all that the Ondine could daim 
was a sum in payment for the work of carrying out an anchor 
and chain, the result of the decision was that the greatest part 
of 300/. was awarded in respect of the efPorts of men whose 
courage and perseverance were indeed deserving of much praiae, 
but of whose actual usefulness the most that could be said was 
that it could neither be proved nor disproved {p). In The Oe- 
f lessee {q)y where the salvage of ship and cargo was ultimately 
efFeoted by a steamship which performed ^* the real essential 
service of bringing the vessel away from the spot she was in," 
Dr. Lushington apportioned amongst the first salvors, a number 
of smacksmen who had gone on board the Oenessee when 
in a perilous position near the Goodwin Sands, and had done 
what they could to get her off with skill, courage, and persever- 
ance, and had taken off the crew when she was abandoned, but 
whose services, so far as regards the property, ^'turned out to 
be of no importance," the large sum of 1,500/. in addition to 
compensation for all damages and expenses. 



Where first We now come to the consideration of the case of second 

be^Sapol- flftlvors superseding the first against their consent. 

B^sed against jf {j appears that the claim of a set of salvors to a share in 

the salvage reward is based upon the dispossession, against their 

will, of other persons who were at the time continuously 

engaged in salving the vessel in distress, and who were willing 

themselves to persevere in the service which they had begun, 

Suoh dis- the Court allows the claim only if it is clearly proved that the 

jSU^^e" first salvors had not any fair prospect of success. In the 

the^nte^ts ^^^^^ce of such proof , the burden of which lies upon the second 

of the pro- get of alleged salvors (r), the Court holds the dispossession to 

absolutely be vfrrongful, and treats the subsequent services rendered by the 

^"^ ^'* wrongdoers as enuring wholly to the benefit of those who have 

oases the been dispossessed, and not as entitling the wrongdoers to any 

get no share share in the salvage reward. This principle has been reoog- 

of the reward, ^^j^^ ^^^ ^^^ ^p^j^ -^ several cases («); but it has been 

(p) The E. ET., 1 Spks. E. & A. 63. (*) See, especially, TKe Charlotta, 2 

Iq) 12 Jut. 401. Hagg. 361; The Eugene, uhi eupra; 

(r) See per Sir J. Nicholl, The The Effort, 3 Hagg. 166 ; The Danteie 

Eugene, 3 Hagg. 166, at p. 160. Packet, 3 Hagg. 382, at p. 386 ; Tht 
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stated nowhere more clearly than in The Blendcn Hall {t) by c^*pter vn . 
Lord Stowell. In that ease the Bknden Hall^ a British vessel, The law laid 
had been taken possession of, on the 12th December, 1813, by gj^eilm rL 
the master and ten of the crew of the ElizUy a post oflSce packet, ^^^'^ -^«''- 
which had fallen in with the Bknden Hall after she had been 
captured, scuttled, and left by a French frigate. After clearing 
her of water, getting a compass on board, and otherwise putting 
her in order, these salvors proceeded to navigate the Blenden 
Hall to Falmouth. Four days later, and after the Bknden Hall 
had been brought into the chops of the Channel, the Challenger ^ 
a brig of war, came up, and her captain was asked to supply 
those on board the Bknden Hall with a log-glass, watch, and 
chart. Instead of doing so, he insisted on putting a master's 
mate and nine hands on board the Blenden Holly and they took 
her to Plymouth, where she arrived on 18th December. The 
value of ship and cargo was 72,000/. Lord Stowell held that 
no share of the salvage reward ought to be allotted to the men 
from the Challenger ^ and in the course of his judgment (u) said : 
— ''I have no hesitation in confirming the doctrine that I 
have over and over again laid down, that persons dispossessing 
original salvors without reasonable cause shall receive no benefit 
from the services they may afterwards perform ; but the whole 
reward shall go to those who have been wrongfully dispos- 
sessed. Those who are wrongdoers shall take no advantage 
from their own wrong." The " reasonable cause " spoken of To justify the 

• jv r • J •!_ J • !• i j» xi. interference of 

m the above passage is described m an earlier part of the same the second 
judgment as an " apparent if not an actual necessity," and by J^gt^^an* 
Dr. Lushington in The Pichcick {x) (the facts of which are re- apparent if 

not an aotnal 

ferred to below) as the absence of a fair probability that the neoesslfy. 
vessel in distress could be brought into port in due time by the 
first set of salvors. It may arise either from the want of ade- 
quate power, or from the want of adequate skill or knowledge, 
or from misconduct, on the part of the first salvors ; and in 
such cases interference with them would be held to be not only 
justifiable, but even laudable (y). 

Piehcick, 16 Jur. 670 ; The Fleeee, 3 16 Jor. 407, at pp. 409, 410, and Tke 

W. Rob. 278 ; Ths George^ 9th June, Fl^eee^ 3 "W. Rob. 278, at p. 280. 

1866, Fritch. Adm. Dig. 3rded. (1887), (u) 1 Dods. at p. 418. 

Tol. 2, p. 1894. \z) 16 Jur. 669, at p. 670. 

(t) 1 Dodson, 414 ; cited with ap- (y) See The Blenden Mall, ubi iupra, 

provalbyDr. Liishington, The SamueJj at p. 417. 
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Chapter vil. It is clear that to exercise a right jadgment as to the neoes- 
If tlie Beoond sitj of intervention on these grounds may sometimes be a matter 
bondjide o^ Considerable difficulty ; and therefore, if the Court finds that 

Bmr^nably *^® dispossession of the original salvors was due to an honest 
^oaght that and intelligible, although an erroneous, opinion as to its neces- 
enoe was sity on the part of those who claim as second salvors, and the 
SSey'm^'gBt latter have rendered beneficial services, it will not decline to 
Se^wwd.*^ allot to them some small salvage reward, whilst awarding to the 
original salvors the same amount as would have been awarded 
to them if they had completed the service by themselves. 

Examples. Thus, in The Maria (z), where a small Swedish vessel, dere- 

lict and disabled, was taken in tow by two fishing smacks, 
the Perseverance and Ceresy which proceeded with her towards 
Harwich, and two hours afterwards, and when they were 
about ninety miles from Harwich, the gun brig Mariner came 
up, and, after towing with them for a while, dispossessed them 
altogether, and, the wind having changed, took the Maria 
to Dover, Lord Stowell (then Sir W. Scott), holding that 
there was in fact no necessity for the interference of the Mariner^ 
but holding also that the commander of the Mariner honestly 
thought that there was, awarded two-fifths of the whole value 
to be divided between the two fishing smacks, after deducting 
the expenses, but also gave a sum of fifty guineas to the crew 
of the gun brig. 

In The Charlotta^ where certain Winterton smacks were 
engaged in towing a derelict vessel to Yarmouth, and they, 
when at the mouth of the Cable Qut, and about eight miles 
from Yarmouth, were dispossessed by the revenue cutter Royal 
Cliarlottey which completed the salvage. Sir Christopher Eobin- 
son, holding that the services of the revenue cutter were useful, 
although not proved to be necessary, and that there was strong^ 
testimony to the general skill and good conduct of her com- 
mander, awarded to the smacks two-fifths of the value of the 
derelict after the salvors' expenses were deducted from it — ^being 
the same amount as he would have given if they had done the 
whole of the salvage work — ^but also, expressly upon the autho- 
rity of The Maria^ gave to the officers and crew of the revenue 
cutter the sum of 100/. (a). 

(?) Edwards, 175. (a) The Charhtta, 2 Hagg. 361. 
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Again, if the services of the original salvors are not continaous Chapter vn. 
but intermittent and the services of those who afterwards, So also, where 

J. •T*»j«» • 3 t 1 tho aervioee of 

dunng a penod of intermission, come m and act as salvors first salvors 
against the wish of the original salvors are of substantial benefit Jj^ ^n/ 
to the property in danger, although it is not proved that the tinuoualy but 
original salvors .could not by themselves have completed the tentlj. 
salvage, the Court may allot to these second salvors some share 
in the reward. But this share, especially if the interference of 
the second salvors be accompanied by violence, will be less than 
the Court would think it its duty to give to other salvors. 
In the case of The Clarisse (^), which has already been referred Example, 
to upon other points (c), salvage services had been rendered 
in the first instance by a number of smacks and luggers from 
"Whitstable and Milton, to the cargo of a French brig, which was 
practically, although not technically, derelict on the Girdler 
Sand in November, 1855. Certain of these smacks and luggers, 
which came first upon the scene, after saving the lives of the 
crew, set to work to save cargo. The vessel herself began to go 
to pieces shortly after her crew had left her, and these crews 
agreed to " shut in," that is, to shut out all other persons, and 
include themselves only in the management of the whole of 
the salvage work. The work, however, of transhipping and 
securing the cargo could, it appears, only be carried on intei- 
mittently, and other smacks and luggers from Colchester and 
Margate came up and, against the wish of the first set of smacks 
and luggers, interfered in the salvage, and actually salved a 
considerable portion of the cargo. The questions before the 
Court were : first, as to the amount of salvage to be awarded ; 
and, secondly, as to whether those who thus interfered, and 
who were called in the judgment the " Colchester men " and the 
" Margate men," were entitled to any share in it. Upon the 
second point Dr. Phillimore said, in the course of his judgment : 
" It is sworn that they would have been suflScient to preserve 
the whole of the cargo in this case, and that not only no assist- 
ance was given, but positive mischief was done by the inter- 
ference of others. It has been said that there is a known rule 
in this Court, that there attaches to priority of service a right, 
which right excludes all other persons from interfering in 

(h) Swab. 129. (e) Supra, pp. 166, 185. 

K. O 
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CliftpterVlI. aay ^ay with the right acquired by priority of servioe. The 
Colchester men are charged with having Binned against that 
rule, not by the violence of their conduct, but by their interven- 
tion ; but the Margate men are charged with violating it both 
by their intervention and by the violence of their conduct. 
The Court finds itself in some difficulty as to. this part of the 
case. In the first place, it is evident that one of the most 
material parts of the case is wanting, namely, the evidence of 
Lloyd's agent ; and, secondly, there is a large de facto proportion 
of the casks salved by those who are accused of unnecessary 
intervention, namely, by the Margate and the Colchester men. 
The Margate men alone, according to a statement, the truth of 
which is not denied, but which is admitted on both sides, 
appear to have saved 1,638/. 135. 2rf. worth of property. In 
the next place, it must be borne in mind that though these 
salvors, it must be admitted, were in prior possession, yet they 
were not in continuous possession. The state of the weather 
at the time, and the state of the sea, rendered that impossible. 
It would be carrying the doctrine further than I have seen it 
done, were I to hold that where the services are necessarily 
intermittent, it is not competent to other persons in the interim 
to come in and act as salvors. It must always be a question of 
circumstances. It is not difficult to see that such a doctrine as 
that which is here contended for, if carried to the extreme, 
might lead to the loss of the property itself. Lastly, it must 
not be left out of consideration that the vessel was at this time 
actually going to pieces, and that she did go to pieces on 
the 18th. Now, finding my way as I best can to what I 
conceive to be the justice of this case, I intend not wholly to 
exclude the Margate men, or the Colchester men, but to mark, 
especially in the case of the alleged Margate salvors, the opinion 
of the Court with respect to their conduct, by a considerable 
diminution of the salvage awarded to them as compared with 
that which the Court will think it its duty to give to others." 

This judgment was, as the same Beport shows, substantially 
affirmed on appeal. 

Where the Where the property to be salved is not derelict, as it was in 

not derelict, The Maria and The Charhtta^ or practically derelict, as it was 
dereUcT^to/ ^ ^^ Clarme^ but its owner or the master of the ship, or 
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some other representative of the owner is on the spot, Chapter VII. 
and has accepted the service of a salvor ; there, any at- the services of 

, the first 

tempt of another person afterwards to interfere in invitum salyorshave 
as a salvor is, so to speak, doubly wrong in the view of the intCTferenoeof 
Court of Admiralty, and cannot entitle such person to any share |^J^^^ ^^ 
in the salvage reward. It is an infringement of the rights of no reward, 
the original salvor, which, as has just been shown, only his ference is 
manifest incompetence or misconduct can justify ; and it is also an ^,ig. 
infringement which, ordinarily, nothing can justify, of the right 
of the owner or his representative to decide as to the accept- 
ance or the refusal of salvage assistance. It is, of course, just 
conceivable that an owner or a master of a ship in distress might 
be guilty of such criminal negligence, so plainly reckless of his 
duty towards the life or the property entrusted to his charge, 
that the Court of Admiralty would recognise and reward as 
salvors those who acted against his will for the preservation of the 
life or the property in peril. But the general rule is clear that 
the owner or his representative has a right to decide whether 
salvage assistance shall be employed or not, and whether or not 
salvors whose services he has accepted shall be superseded by 
others {d). If, therefore, at any period after one set of salvors 
has been employed by the person in charge of the property in 
peril, other persons forcibly and against his and their consent 
dispossess those salvors and perform the salvage service, they 
earn thereby no share in the salvage. " I go the whole length Judgineiit of 

Dr. Lushing^- 

of laying down this principle, that where salvors are on board ton on this 
a ship in distress, and their services have been accepted by the ^"^ * 
master, if, before they have done one stroke of work, they are 
forcibly dispossessed (without the concurrence of the master) 
by any persons who in any manner salve the ship, or cargo, or 
part of the same, the alleged second set of salvors can earn 
nothing for their own benefit, but every act done and every 
service performed by them must enure to the benefit of the 
original salvors" («). 

It has been mentioned in a previous chapter (/), but it may ^* *^® ^?*® 

_ vime. a BaLvoir 

be well to repeat in this connection, as regards the original first employed 

(d) See The Black Boy, 3 Hagg. The Samuel, 15 Jnr. 407, at p. 410. 

336, n. ; per Dr. Lnshington, The (e) Per Br. Lushington, The Fleece^ 

Glasffow Packet, 2 W. Eob. 306, at 3 W. Bob. 278, at p. 281. 

p. 813 ; The Barefoot, 14 Jur. 841, 842 ; (/) Chap. VI. p. 146, 

o2 
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has no right 
to iDsistupoQ 
the continu- 
ance of hifl 
seryices. 



Chapter vn. salvors, that the Court of Admiralty, while thus studiously 
protecting their interest, also marks, in dealing with their 
olaim to reward, its sense of their fulfilment or non-fulfil- 
ment of their duty as to the aooeptanoe of further help. The 
first interest to he considered is the preservation of the pro- 
perty in distress. Even where the property is, in the strict 
legal sense, ^ derelict,' and where, it has been said (^), the 
first occupant has a vested interest and a right of exclusive 
possession, the first salvor ought not to refuse further efficient 
aid if the success of his operations comes at any time into 
jeopardy (A) ; and where the property is not * derelict,' but the 
owner or his representative either has never ceased to be in 
possession or has intervened after a temporary absence, the 
reward of the salvor whose services have been accepted, or who 
has begun operations during such a temporary absence, will be 
diminished, or even, in a gross case, wholly forfeited, if he 
persists in obtruding his aid after the owner or his representative 
has dispensed with it (t ), or if he tries forcibly to exclude the aid of 
others whom the owner or his representative deems it necessary 
to employ in the work of salvage (k), " Unless the vessel 
has been utterly abandoned, and is, according to the legal 
meaning of the word, derelict, the occupying salvor is bound to 
submit to the orders of the master, when the master appeeurs 
and claims his authority " (/). 



Salvors dis- 
missed or 
superseded 



If a salvor, whose services have been accepted, and who is 
able and willing alone to complete the salvage which he has 



(ff) The Uiw is so stated by the Privy 
Council in Couman y. WeU^ 13 App. 
Gas. 160, at p. 181 ; and see also, per 
Sir J. NiohoU, The Dantzie Faeket, 
3 Hagg. 383, at p. 385. For a case in 
which a second set of salvors, able to 
perform the salvage, were held entitled 
to resist the claims of the first salvors, 
who had abandoned the attempt to 
join in rendering assistance, to repossess 
themselves, see The India^ 1 W. Rob. 
406. 

(A) See The Cambrian, 15th Deo. 
1848, Pritch. Adm. Dig. 3rd ed. (1887), 
vol. 2, p. 1822. 



(i) The Glasgow Packet, 2 W. Bob. 
306. See, also, The Samuel, 16 Jar. 
407, at p. 410 ; The CapeUa, (1892) 
P. 70. 

{k) The DanUie Packet, 3 Hagg. 383, 
at p. 385; The Barefoot, 14 Jur. 841, 
842 ; The Martha, Swab. 489. 

(0 Per Dr. Lushington, The Cham- 
pion, Brown & Lush. 69, at p. 71. 
For a case where the salvors were held 
to have been justified in refusing to 
allow the intervention of the master of 
the salved ship, see The Elite, W. N. 
(1899) 64. 
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entered upon, finds himself dismissed or superseded by the Chapter vn. 
orders of the owner or master of the vessel in distress in favour by order of 

in A ownor or 

of a second salvor, he should not forcibly resist, but should rely master of tho 
upon the Court's liberal recognition of these facts in dealing J^^^ 
with his claim to salvage reward (m). In estimating the y^^^^® ^J®^*^^ 
award to be given to the original salvor in such circumstances from the 
the Court will not be very careful to inquire whether the owner 
or master of the salved vessel acted rightly or wrongly in 
superseding the original salvor. In The Maasdam (^), the 
steamship Winchester^ while proceeding to New York in ballast, 
fell in with the steamship Maasdam^ laden with a general cargo 
and carrying 450 passengers, with her engines broken down in the 
Atlantic about 1,000 miles from Queenstown. At the Maasdam^s 
request the Winchester stood by prepared to tow while repairs 
were being effected to the Maasdam^s engines. On the com- 
pletion of the repairs the Maa^dam went easy ahead, the 
Winchester keeping near her. After a short time the engines 
of the Maasdam had again to be stopped, and the Winchester 
then got a rope on board of her, but, as she was proceeding to tow, 
the rope parted. Some hours afterwards, whilst the vessels 
were making fast again, the P. Caland, a steamship belonging 
to the owners of the Maasdam, came up, and the master of the 
Maasdam, in spite of some opposition on the part of the master 
of the Winchester, accepted the services of the P. Caland, and 
ultimately with the latter's aid the Maasdam was brought into a 
place of safety. Meanwhile the Winchester, after having stood 
by the Maasdam for thirty-four hours, proceeded on her way. 
Sir Francis Jeime, in estimating the award to be made to the 
Winchester, took into consideration the value of the services she 
was ready and able to perform, as well as the services which she * 
actually rendered, though he expressly refrained from question- 
ing the wisdom of the master of the Maasdam in preferring the 
services of the P. Caland. " I do not think," he said (o), " that 
it is a very important circumstance whether the vessel which 
refused the continued services did so rightly or wrongly. Stress 



(m) See, for illustrations, TheMaudey (1893), 7 Asp. M. L. C. 400, cited in 

3 Asp. M. L. C. 338, cited above, tiie text below. 

Chap. II. p. 44 ; and The Haa^m W f^^^^) ^ ^- M. L. C. 400 

^ ^ (o) J&uf. atp. 401. 
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Chapter VII. appeared to be put in one case mentioned to me (p) as to the duty 
of the vessel which was being salved. I think it was said that 
she ought not to have discarded the services of the original 
salvors. I do not think that is a question of importance. If a 
vessel which has been partially salved, for reasons of her own 
decides to have the salvage completed by another vessel, I do 
not know that she has not a perfect right to do so, subject of 
course to this, that in that case remuneration will have to be 
paid for the second probably, and certainly for the first." 

Where tbo Where the dispossession of the first by a second salvor is 

S a s^nd^set deemed by the Court to have been necessary and proper, because 
ri S^ln"h" ^^®re was no fair probability of the first salvor being able to bring 
interest of the vcsscl into port in safety in due time, but the services of 

the salved 

property, the the first until such dispossession have been of a praiseworthy 
Sefirar ° character, and he was willing to continue them, the Court, whilst 
salvors, if treating the second salvor as the principal and efficient cause of 

mentonous in ° * * 

character, will the success, and therefore entitled to the larger share of salvage, 

rewarded. will give a liberal share also to the first. 

Examples. In February, 1862, the Pickwick^ a ship of upwards of 400 

tons, abandoned at sea in consequence of damage caused by a 
collision, was found about four miles from the Calf of Man by 
the schooner Agnes j of 75 tons. The Agnes put three out of her 
crew of six on board the Picktcickj and took her in tow, intend- 
ing to make for Liverpool, the wind being then fair for that 
port. Half an hour later the ss. President^ which had been 
chartered by the underwriters of the Picktcick and her cargo, 
oame up, and her master took possession of the Pickwick j and in 
fourteen or fifteen hours towed her safely to Liverpool. The 
value of the salved property was 32,000/. The Court awarded 
700/. to the owners, master, and crew of the Agnes^ and 2,000/. 
to the owners, master, and crew of the President^ the underwriters, 
who had chartered the President and had entered the suit on 
her behalf, being treated as the owners in regard to the salvage. 
In the course of his judgment Dr. Lushington said : — '^ Here is 
a schooner of 75 tons burthen manned with six persons, three of 
whom go on board the Pickwick^ upwards of 400 tons burthen 
and laden with a valuable cargo, in the middle of February. 

[p) The Maude, 3 Asp. M. L. 0. 338. 
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Can any reafionable man come to the oonclusion that there Chapter vii. 
was anything like an appearance of safety under those circum- 
stances P The only chance of the Agnes effecting the salvage 
was the continuance of a fair wind. Looking to the value of 
the property, 32,000/., I think I can say that it was the duty of 
those on board the President to take the Ptcktcick into their own 
care and tow her to a place of safety. I say this without im- 
puting the slightest blame to those on board the Agnes 

The remaining claim is that of the President, and she tows 
the vessel fourteen or fifteen hours. It must, however, be 
remembered that the Agnes was displaced solely on the plea of 
necessity, and unless that necessity was clearly established she 
would be entitled to be considered as sole salvor. It is rather a 
hcurdship for her, for she had a chance of performing the whole 
service " (q). 

On the 12th April, 1861, the smack Falcon fell in with the 
Magdalen, derelict and bottom upwards, about fifteen miles 
south of the Eddystone. The Falcon took the Magdalen in 
tow, but after some hours, as it was found that she was not 
strong enough alone to tow her into port, the Falcon ran to 
Plymouth and returned to the Magdalen on the 16th with the 
ss. Sir Walter Raleigh, The steamer took the Magdalen in tow, 
but could do little owing to the violence of the sea, and 
returned to Plymouth on the 16th for additional assistance. 
On the 18th the steamer returned to the Magdalen and recom- 
menced to tow her, but the weather became so bad that on 
the 19th the towage was stopped, and during the next night 
the Falcon and the Sir Walter Raleigh lost sight of her and 
had to run to Falmouth for shelter. On the 21st April 
H.M.S. Bulldog came up to the Magdalen and took her in tow, 
but, as she had another of H.M.'s ships also in tow for Devon- 
port, and the weather was calm, she shortly afterwards cast 
oS the Magdalen in order to tow the other ship to its desti- 
nation. On the 22nd, the Magdalen was found by the 
Falcon, and another smack, the Baron, twenty miles to the 
south-west of the Lizard. The Falcon remained by the Mag- 
dalen during the night, showing lights ; the Baron proceeded to 
Falmouth for assistance. On the morning of the 23rd, whilst 

{q) The Fickwieky 16 Jar. 669. 
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CliapterYil. one of the Falcon* 8 crew was on the Magdalen, the Bulldog again 
came up aocompanied by H.M.'8 sloop Lightning^ and their 
oommanders ordered the smack's man away, took possession of 
the Magdalen, and towed her into Falmouth. Two salvage suits 
were instituted, one on behalf of the Sir Walter* Raleigh and 
the two smacks, and one on behalf of the Bulldog and the 
Lightning. The Court awarded to the first salvors 360/., to 
include expenses, and to the second salvors (whose reward was 
lessened by reason of loss caused by mismanagement of the 
Magdalen in Falmouth harbour) 600/. Dr. Lushington ex- 
pressly stated in his judgment that in his opinion it was im- 
possible for the first salvors to have performed the service even 
if the Sir Walter Raleigh had come up in time to assist them on 
the second occasion (r). 



The miscoii- rpjjQ misoonduct of one set of salvage claimants will affect the 

duct of one ^ ^ ° 

Bet of salvors claim of another set only if the latter were connected with the 

other set in first in the misconduct. Certainly, the mere fact that the inno- 

Se^ard^ ^^* salvors have joined as co-plaintiffs in the salvage action with 

only if they those who were ffuilty of misconduct will not affect them. In 

can he con- o ./ 

neotedinthe The Neptune {%), where a salvage suit was instituted by the 
owners, masters, and crews of the Atalanta and six other fishing 
smacks, the Court, in the first instance, dismissed the suit, hold- 
ing that the crew of the Atalanta, who came first upon the scene, 
had in fact created the damage to the Neptune which was the 
foundation of the claim, by causing her to get upon the sand on 
which she grounded. After this judgment had been pronoimced 
and during the sitting of the Coxirt an application was made on 
behalf of the other smacks which had rendered assistance after 
the Neptune had got on the sand, it being alleged that they 
were in no degree implicated in the original misconduct of 
those on board the Atalanta. The Court found, as a fact, that 
they did not appear to have recognised in any degree the acts 
previously done on board the Neptune by the crew of the 
Atalanta, and awarded them 200/. and their costs, refusing to 
accede to the contention of counsel on behalf of the Neptune 
that, as they had joined in the suit with those interested in 

(r) The Magdalen, 31 L. J. Adm. 22. («) 1 W. Bob. 297. 



MISCONDUCT OF ONE SET OF SALVOBS AFFECTS ANOTHER. 201 

the Atalantay they were bound by the judgment already pro- djaptervn. 
nounoed. 

If, however, a salvor is guilty of misconduct, and any of Examples of 
his co-salvors recognise or are privy to his misconduct, there nection^hT" 
can be no doubt that it will affect their claim. Thus, in The '"»«*^ *^^ 

' ^ crew. 

Scindiay where the master of a salving ship had been guilty 
of misconduct in plundering the derelict which was salved, and 
the crew of the salving vessel, who knew of his misconduct, 
neither interfered to prevent it nor disclosed it, they as well as 
he were held by the Vice-Admiralty Court of Cape Town to 
have forfeited all claim to salvage {£), To the owners, however, 
of the salving vessel, the judge was disposed to hold that some 
reward should be allowed ; and in The Missouri's Cargo, decided 
by Sprague, J., in the District Court of Massachusetts, in 1854, 
the misconduct of the master of the salving ship in conspiring, 
after the act of salvage, with the master of the ship carrying the 
salved cargo, to misappropriate a portion of it, which was after- 
wards recovered and proceeded against for salvage, was held not 
to affect the claim of the innocent owners of the salving ship (u). 

If a salvor dies before the Court adjudicates upon the salvage The share of 
daim, the share to which he would have been entitled is secured to a deceased 
to his personal representatives. Instances of this will be found J[^^5 1^^ 
in The Marquis of Huntly (x) emd The Anna Helena (y). '^ personal 

r^resenta* 
tives. 

(t) 2 M. L. Cas. 232. (x) 3 Hagg. 246. 

(«) The MissotmU Cargo, 1 Sprague (y) 5 Asp. M. L. 0. 142. 

(Amer.), 260. 
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Genei*aUy assessed upon all the interests benefited. 

No distinction in assessment on account of different degrees of 

risk to which the subjects of the Salvage were respectively 

exposed^ or of the degrees of difficulty with which they were 

respectively preserved. 
Special circumstances under whichy as betweefi the owner of Cargo 

and the owner of Ship and Freight ^ the former may be entitled 

to exemption. 
Apart from a Salvage Agreement y the owner of each interest is 

liable only for a contribution in respect of the value of that 

interest. 
Under a Salvage Agreement, the Shipowner is liable for the whole 

amount of agreed reuxird. 
The Principles of Assessment considered in detail : — 

1. The Ship. 

2. The Cargo. 

3. The Freight. 

Contribution in the case of the Salvage of Life. 



The first general rule, as to the incidence of the burden of 
the salvor's claim upon the salved property (a), is, that every 
interest in that property which is benefited by the salvage service 
contributes to the salvage reward {b). 

There are There are some exceptions to this rule :— The wearing apparel 

Kme exoep- gj^^ personal effects of the crew and the passengers on board the 



The general 
rale is, that 
all iDterests 
benefited by 
the salvage 
service 
oontribate. 



(a) As to the salvage of life, see 
below, p. 222. 

if) See per Dr. Lushington, llie 



Fkeoe, 3 W. Bob. 278, at p. 282 ; the 
judgment of the Privy Connoil, The 
Fuiilieit Br. & L. 341, at p. So2. 
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salved vessel, as has been mentioned in a previous ohapter, are caiapter viii. 
exempted {c). Contribution cannot be required from the lender 
upon bottomry or respondentia (c?). 

It is, however, to be observed that the liability to the But it ia not 

_ , II 1 only in re- 
salvor's claim is not confined to the legal ownership of the speotof a 

salved property. In the case of Mve Steel Barges^ where the ^^tSa?^'" 
personal liability to the payment of salvage was resisted on the ^Jj^i^ 
ground that the party whom it was sought to charge, and who 
undoubtedly was a gainer by the safety of the property salved, 
had not the legal own^ship in it, Sir James Hannen refused 
to uphold the objection. '' I think it (the liability to the payment 
of salvage) exists in oases where the defendant has an interest in 
the property saved, which interest has been saved by the fact 
that the property is brought into a position of security " {e), 
t\j^i^v\M» -H* In The Cargo ex Port Victor (/) salvage was claimed from 
time-charterers of a ship in respect of stores shipped by the 
British Government under a contract with the charterers which 
made the latter responsible for the stores, subject to exceptions 
which did not include negligence. The salvage services were 
rendered necessary by a collision which was due to the negli- 
gence of the shipowner's servants. The Court of Appeal (Lord 
Alverstone, L. C. J., A. L. Smith, M. B., and Bomer, L. J.), 
afiSrming the decision of Sir Francis Jetme, held that the 
charterers were liable to pay salvage reward. ^' I think," said 
Lord Alverstone, ^' that in a common maritime adventure of this 
kind at least the persons who have the interest of owners in the 
goods, by virtue of the contract they have made for the purpose 
of delivery, have an interest for the purpose of salvage " {g). 

It is the rule, in the next place, that each. part of the salved Thepxopor- 
property contributes rateably according to its value as salved, tiibution^due 
Difference in the degree of risk from which, or in the degree of *^ ^^ 
diflSculty with which, this or that portion of the salved property, salved pro- 

(<?) Tfie JFillem III., L. R. 3 A. & Lord Kenyon, JFalpole v. £wer, Sitt. 

E. 487. See above, Chapter III. alter Tiin. Term, 1789. 

D 58 

/T-D 1. mr T on^ oo« . . W 15 I*- ^' 14^1 at p. 146. 

(d) Park, Mar. Ins. 897—899, citing ^ ' ^ . 

Lord Mansfield, Joyce v. miliamsony (-^^ (^^^^) ^' 2^^- 

B. R. Mich. Term, 23 Geo. 3, and W ^^- P- 255. 
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Chapter VIII. as compared with the rest of it, has been preserved (A), aflFords 
perty depends no ground of distinction in the rate of contribution. Thus, in 
upon its rela- The Longford («), a case of salvage performed in the Mersey, 
value. pj^ ^£ ^^ cargo on board the salved vessel consisted of specie, 
which could have been recovered without much difficulty even if 
the vessel had sunk; but Sir Eobert Phillimore held that 
this fact did not entitle the owner of the specie to any lighter 
rate of contribution than that which had to be borne by the 
owners of other cargo which, from its nature, might have been 
lost or destroyed if the salvage service had not been rendered. 
Distinctions in the scale of contribution according to the diffe- 
rent degrees of risk to which the various portions of the salved 
property were exposed, or according to the different degrees of 
difficulty involved in their preservation, would be not only ex- 
ceedingly hard for the Court to adjust, but also, as Sir Christopher 
Robinson pointed out in his judgment in The Vesta {k)^ impolitic 
in the interest of commerce, because they might easily lead to 
mischievous preferences on the part of salvors in saving one part 
of the cargo before another. Dr. Lushington did, in one in- 
stance (/), whilst disapproving generally of such distinctions, 
except from this disapproval the case of silver and bullion. But 
Sir Robert Phillimore had this fact before him when he decided 
in The Longford {m) against any distinction; andDr.Lushington's 
opinion in The Emma cannot now be treated as representing the 
law upon the point. 

Gases in Whilst it is clear that salvors are, in general, entitled to 
Wjweenship salvage upon the values of both ship, cargo, and freight at 
*°^"**^* risk (n), and may arrest the cargo in order to secure their daim 
hand and to contribution from the freight (o), it is possible that, as be- 
other, the tween the owner of the ship and the freight on the one hand, 
SSSedtoex- *^^ ^® owner of the cargo on the other, the latter may be 
emptiwiftom entitled to require the whole burden of the payment of the 

oontnbution. ^ ^ •^ 



(A) See Marvin, Wreck and Salvage, (m) 6 P. D. 60. 

Art. 162. (n) See per Dr. Lushington, The 

(i) 6 P. D. 60. See also Ths Jcmge Fleece^ 2 W. Rob. 278, at p. 282. 

Battiaan, 5 C. Bob. 324. (o) The Lady Durham, 3 Hagg. 196, 

(k) 2 Hagg. 189, at p. 193. at p. 300 ; The Leo, Lush. 444 ; 

(/) The Emma J 2 W. Bob. 315, at . Williams and Bruce, Adm. Pr. 3rd ed. 

p. 319. p. 262, n. {c). 
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salvage remuneration to be borne by the former. This may Chapter vni. 
arise in different ways. 

First, where the owner of the cargo has not been actually ^a) Where the 
beneBted by the salvage service. STb^efi^ 

As the liability to bear a part of the cost of salvage depends, by the salvage 
in principle, upon the acquisition of some advantage from the 
salvage service, the owner of salved cargo, as between himself 
and the owner of the salved ship, ought to be called upon to 
contribute to the salvage reward only if the salvage service has 
been actually beneficial to him. But, so far from obtaining 
a benefit from the salvage service, he incurs a loss, if the freight 
which the shipowner, who has been enabled by the service to 
carry the cargo to its destination, becomes thereby entitled to 
claim, exceeds in amount the value of the cargo. It would have 
been better pecuniarily for the owner of cargo that the salvors 
should not have come to the rescue, and the voyage should never 
have been completed. In such a case, therefore, the shipowner, 
who reaps all the advantage, must also bear all the cost of 
procuring it. This was decided by the Court of King's Bench 
in the case of Cox v. May {p). In that case, the materijJ. facts Cox v. May, 
were, that the ship Ramoncita was chartered for a voyage out 
and home at a monthly freight payable in certain instalments, 
the last of which was to fall due three months after the arrival of 
the ship at London on the homeward voyage ; that in the course 
of her homeward voyage, she was captured and re-captured ; 
that, after the re-capture, she proceeded to her destination, 
and the ship and cargo were sold by consent of all the 
parties, the owner and the charterer having respectively 
claimed ship and goods in the Admiralty Court, where resti- 
tution was decreed them upon payment of salvage; that the 
plaintiffs, the assignees in bankruptcy of the shipowner, paid 
that proportion of the salvage and of the charges of establishing 
the claim to the salved property and procuring the decree of 
restitution, which was due in respect of the value of the ship, 
and the residue of these expenses and charges was paid out of the 
proceeds of the cargo of the defendants, the charterers ; and that, 
an action being brought by the plaintiffs for an unpaid balance 

(p) 4 Haule k Selwyn, 152. 
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Chapter vin. o£ the ohartered freight, the defendants claimed a set-off in 
respect of the moneys paid as above-mentioned out of the pro- 
ceeds of the cargo. They contended^ and, as to the amount of 
salvage proper (g), successfully contended, that, as the freight 
payable upon the completion of the voyage exceeded the value 
of the cargo, the salvage service which enabled the voyage to be 
completed was to them not advantageous, but, on the contrary, 
injurious ; and, therefore, that the burden of the salvage reward 
ought to fall wholly upon the owners of the ship, who, being 
thereby enabled to earn freight which would otherwise have been 
lost to them, had alone been benefited by the re-capture. The 
figures, so far as they are material, as well as the groimds upon 
which the decision is based, sufficiently appear from the subjoined 
passage from the con^dered (r) judgment of the Court of 
King's Bench (Lord Ellenborough, C. J., Le Blanc, Bayley, 
and Dampier, JJ.) pronounced by Lord Ellenborough. 

"The principle," said Lord Ellenborough, "upon which 
freight is to contribute in the case of general average is, that it 
was one of the things in hazard at the time when that sacrifice 
which produced the general average was made, and the principle 
upon which it contributes in the case of salvage is, that but for 
the re-capture, for which the salvage is paid, it would have been 
lost. Salvage is a compensation to the salvors, not merely for 
the restitution of the property which has been saved by them to 
the prior owners (for that is properly an act of mere justice on 
their part), but for the risk and hazard incurred by them, and 
for the beneficial service they have rendered the former owners 
in rescuing that property from the danger in which it was 
involved, and the persons to contribute to that salvage are the 
persons who would have borne the loss had there been no such 
rescue. To form a judgment who would have borne the loss 
had there been no rescue, and to whom the rescue was beneficial, 
we must look to the interest which each party had. The 
plaintiffs had an interest in the hull of the ship, as shipowners, 
to the extent of the value of the ship, and they also had an 
interest in the arrival of the ship at London to the extent of the 



(q) For the oharges of establiahing dants were held to be alone liable, and 
the olaim to the cargo and procuring the set-off, to that extent, failed, 
the decree for its restitution the defen- (r) The case had been twice argued. 
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freight, whioh would beoome due to them in that event, which Chapter vm. 
was 16,145/. 13s. 7d.y and the defendants were interested in the 
goods to the amount of 14,351/. ISs. 2d. ; but, as the ship's 
arrival would subject them to the payment of the 16,145/. 13«. 7rf., 
the loss by the capture would have been, on the whole, a bene- 
ficial event to them, and they, of course, derived no advantage, 
but, on the contrary, receive a prejudice by the event of the 
rescue. The salvage, therefore, though computed upon ship and 
cargo, ought to be borne wholly by ship and freight which is 
to be received by the shipowners, and the cargo ought to con- 
tribute nothing. It is very true that by this means the freight 
is made to bear that salvage which was paid to the re-captors in 
respect of the cargo saved, and the shipowner has a much higher 
salvage to pay than would have been the case had the ship 
returned in ballast ; but as it was in the contemplation of all 
parties that the ship was to come home loaded, the shipowners 
have no right to complain of any consequence which results 
from what was so contemplated ; and if the plaintiffs are alone 
benefited by the recapture, they must bear the whole amount 
of the salvage, whatever that may be." 

Secondly, the shipowner cannot look to the cargo-owner for (b) Where the 
any contribution to salvage where the occasion for the salvage thewSvaffe 
service has arisen through a breach of contract or duty on the service has 

, "^ arisen from 

part of the shipowner himself, or of those for whose conduct he the fault of 

•ti the ship- 

is responsible. owner or his 

servants. 

An interesting case bearing upon this point is that of The 
Ettrick («). The plaintiff's ss. Ettricky with a cargo of wool be- 
longing to the defendant on board, was sunk in the Thames by 
a collision, for which the plaintiff admitted his liability, and in 
an action for limitation of liability paid 8/. per ton into Court. 
The Thames Conservancy, under statutory powers, raised the ship 
and cargo, and gave them up to the plaintiff upon his reimburs- 
ing them for their expenses. The plaintiff delivered the wool 
to the defendant, and was paid the freight upon it ; and he 
then sued the defendant for a rateable contribution towards the 
amount which he had been obliged to pay to the Thames 

(s) 6 P. D. 127. 
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Chapter vm. Conservancy. The raising of the wool Lad not added to the 
expense of raising the ship. It was held by Sir Robert Philli- 
more, whose judgment was affirmed by the Court of Appeal 
(Jessel, M. R., and Brett and Cotton, L. JJ.), that the plaintiff 
could not daim contribution, and that the limitation of his 
liability and his payment into Court of 8/. per ton did not affect 
the position. " If the plaintiff," said Brett, L. J., " had not 
been in any fault, I am inclined at present to think that he 
would have been entitled to claim from the defendant, if it was 
a general average contribution. But he has been in fault, and 
the authorities are decisive that, if the general average con- 
tribution which he claims is a general average contribution 
which arose by reason of a default of his, he cannot claim 
anything." Cotton, L. J., put the point of principle in these 
words : *' It would be against equity to say that the person 
who has himself done the wrongful act which caused the ex- 
penditure shall claim thereupon from anybody else." Similar 
language in regard to the right to general average contribution 
occurs in the judgment of the Privy Council, in the case of 
Strang y Steel ^ Co. v. Scott (t). The matter there in dispute 
was the right to general average contribution in respect of a 
jettison rendered necessary by the negligent navigation of the 
carrying ship. " Where a person who would otherwise have 
been entitled to daim contribution has, by his own fault, occa- 
sioned the peril which mediately gave rise to the claim, it would 
be manifestly unjust to permit him to recover from those whose 
goods are saved, although they may be said, in a certain sense, 
to have benefited by the sacrifice of his property. In any 
question with them he is a wrongdoer, and, as such, under an 
obligation to use every means within his power to ward off or 
repair the naturcJ. consequences of his wrongful act. He cannot 
be permitted to claim either recompense for services rendered, or 
indemnity for losses sustained by him, in the endeavour to 
rescue property which was imperilled by his own tortious act, 
and which it was his duty to save. Schlosa v. Heriot (u) is the 
leading English authority upon the point." 

In such a ^ ^'^ owner of cargo has been compelled to pay the salvor 

^» ^ ^® for services which have been rendered necessary by a breach of 

{t) 14 App. Cas. 601, at. p. 608. («) 14 C. B. (N. S.) 59. 



WHERE THE CAKGO-OWNER IS EXEMPT. 



209 



oontraot or duty on the part of the shipowner or his servants, Cliapter vm. 
he is entitled to be indemnified by the shipowner in respect of cargo haa 
this expenditure. In The Princess Royal {x)y the facts alleged to pay for 
were that that vessel had been improperly injured, and then im- ontiSld'to^ " 
properly abandoned at sea by her master; and the plaintiffs, the recover the 
assignees of the bill of lading for goods on board of her, had the ship- 

owii^r* 

been obliged, in order to get possession of their goods, to pay 
the amount of remuneration due to the persons who had salved 
her. They then proceeded in rem against the Princess Royal^ 
in the Admiralty Court (under the 24 Vict. o. 10, s. 6), to re- 
cover the amotmt of the payment, as well as damages for delay 
of delivery, and Sir Eobert PhiUimore held that the action was 
maintainable. 



But it is only an actionable fault of the shipowner or his Hisfaultooca- 
servants which bars a claim upon the owner of cargo for con- ealvage bars 
tribution to salvage. The claim can be maintained, although ^^ clafming 
the salvor's service has been rendered necessary by the fault of contribution 

, , onljr if it IB an 

the shipowner or his servants, provided that the shipowner is actionable 
protected from responsibility for it by the terms of the bill of 
lading or other contract of carriage, and, therefore, the fault 
does not constitute an actionable breach of contract or duty. 
Whether the same is true as to claims for general average con- 
tribution might, until recently, have been open to question. 
The judgments in The Ettrick {ubi sup,)^ and in Strang, 
Steel 8f Co. v. Scott {ubi sup.), do not appear to treat the inability 
of the shipowner, whose fault has mediately occasioned a 
sacrifice or expenditure for the common good, to claim contri- 
bution from the owner of cargo as depending upon the action- 
able character of the fault; and in Burton v. English {y), the 
Court of Appeal decided that stipulations of a bill of lading 
not expressly referring to anything beyond liabilities under the 
bill of lading contract do not affect the rights of the parties in 
relation to general average contribution — ^rights which arise not 
out of contract at all, but from the ancient law of the ocean. 
The law, however, of general average upon this point seems to 
be settled by the judgment of Sir James Hannen in The Carron 

{x) L. E. 3 A. & E. 41. (y) 12 Q. B. I>. 218, 220, 221. 

K. r 
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ChapUr vni. Park (s), wMoh has been approved by the Court of Appeal (A. L. 

Smith and Bomer, L. JJ., Vaughan Williams, L. J., diss,) in 
Milburn 8f Co. v. Jamaica Fruit, 8fc. Co. (a). In The Carron Park, 
a vessel proceeded under a charter-party to a port of loading, and 
while there the cargo'whioh she was taldng on board was injured 
by sea- water negligently admitted into the ship by one of the 
engineers. The defendants, the shipowners, incurred expenses 
in discharging and warehousing the cargo and in pumping out 
the water. By the terms of the charter-party the defendants 
were exempted from liability for the negligence of their servants. 
The plaintiffs, the owners of the cargo, sued for breach of con- 
tract, and the defendants counter-claimed for a general average 
contribution. Sir James Hannen, in a considered judgment, 
held that the defendants were exempted from liability by the 
terms of the charter-party, and were entitled to recover on their 
counter-claim for general average contribution (i). 

In salvage, the cargo is primarily, and equally with the ship, 
liable for payment of the reward. The shipowner who pays 
the cargo's share of it, is dearly entitled to reimbursement, 
unless, the need for the salvage having arisen from his action- 
able wrong, the owner of cargo has a good defence under the 
rule of avoiding circuity of action {c). 

The Bhip- In practice the shipowner frequently pays the whole of the 

pays the Salvage. He can do so safely, if either the cargo remains in his 



[z) 15 P. D. 203. The judgment 
quotes a eentence of the judgment 
of the Privy Council in Strang, Steel 
^ Co. V. Scott, to the effect that 
the right to general average oon- 
trihution as between shipowner and 
carg^- owner may be varied by a special 
contract between them. Doubtless it 
may be. But the question is whether 
a contract in a charter-party or bill of 
lading, not, upon the face of it, refer- 
ring at all to general average contri- 
bution, constitutes a special contract 
in respect of it. The judgments in 
Burton v. EnglUh {uhi sup,), and the 
cases there cited {Schmidt v. The Royal 
Mail Co., 46 L. J. Q. B. 646 ; Crooks r. 
Allan, 5 Q. B. B. 38), seem to be 
against such a view. 



(a) (1900) 2 Q. B. 540. And see 
The Mary Thomas, (1894) P. 108, at 
p. 117. 

(*) Cf. The Irrawaddy, (1898) 171 
tJ. S. 187, where the decision in Th^ 
Carron Park was, in effect, disapproved. 
And see Carver on Carriage by Sea, 
4th ed., arts. 37da, 373^, 373c. 

{c) The converse case of a salvage 
necessitated wholly by some fault in 
the cargo (as e.g., by its inflammable 
nature), is possible, but it has never 
arisen for decision in the Court. It 
is presumed, however, that the ship- 
owner could claim indemnity only 
if the fault gave him a cause of 
action. See Carver on Carriage by 
Sea, 4th ed., arts. 277—280. 



WHERE ONLY PART OP SALVED PROPERTY IS BEFORE COURT. 



211 



possession, and he can therefore enforce his lien (rf) for the pro- Chapter viii. 
poition of the salvage payable hj the owner of the cargo, or whole salyage 
he gets from the owner of the cargo proper security for the inatanoe. 
payment of that proportion. 

But the salvor must always bear in mind that, in the absence But, gene- 
of a salvage agreement by which the shipowner is bound to pay part of the 
all the salvage, and which will be considered presently, the into- p^^ if ^able 
rests in ship and in cargo are only severally liable, each for its ^^y ^^J[ *^® . 
proportionate share of the salvage remuneration. If one who the salvage 

T)r o dgfIv 

has salved both ship and cargo brings before the Court in his faUmg upon 
salvage action only the ship, or only the cargo, he wiU get *^* Pre- 
judgment only for such an amount of reward as the Court finds 
to be due in respect of the value of that property which is before 
the Court (e). 

In The Mary Pleasants (/), where salvage services had been Examples, 
rendered to the vessel herself and to the cargo on board of her, 
the salvors proceeded against the ship (valued at 4,247^) alone. 
No precise evidence was given as to the value of the cargo. In 
the course of his judgment (y). Dr. Lushington said : — " But 
the real difficulty is, that there is no proceeding against the 
cargo. The vessel is English, and was in the service of the 
French Government. She was laden with a cargo consisting of 
articles which, from the statement of the master, must have 
been of very considerable value. The difficulty, I say, arises 
from this circumstance, because when the Court considers the 
services rendered to the ship and cargo, it always estimates the 
amount of salvage remuneration according to the value of the 
ship and cargo taken together. It is contrary to all principles 



{d) See BriffffSY, The Merchant Traders, 
^. Assoeiaiiorif 13 Q. B. 167 ; Sings" 
ton V. Wendt, 1 Q. B. D. 367 ; per 
Butt, J., The Frine SHnrieh, 13 P. D. 
31, at p. 34. 

(e) In Scotland the Court of Session 
has held a salvor entitled to sue the 
owners of the salved ship personally 
for reward in respect of tiie cargo as 
well as the ship, if the shipowner, by 
the terms of the contract of carriage, 
would have been liable to the owner of 



the cargo for any loss arising from the 
peril from which it has been preserved 
by the salvage service. Duncan v. 
Dundect ^. Shipping Co.y Scotch Seas. 
Cas. 4th Series, vol. 5, p. 472. 

(/) Swab. 224. And see per Sir F. 
Jeune, The Elton, (1891) P. 266, at 
pp. 270, 271. For a case of salved 
cargo which was not before the Court 
in the salvage action, see The Erato, 
9 P. D. 182. 

{g) Swab. p. 226. 
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Chapf r vm. of justice, if a cargo has received and been benefited by the 
services so rendered, that the whole burden of the salvage 
remuneration should fall on the ship itself. I know not, in 
this case, the vcdue of the cargo, and, consequently, the Court is 
put in a situation of some difficulty in forming an estimate of 
the compensation which should be given. Looking at all the 
circumstances of this case, I am of opinion — not attempting to 
place any definite value on the cargo — that I should not be 
justified in imposing on the ship a greater burden than 600/., 
with costs." 

In The PprenSe (A), where the proceeds of the sale of the ship 
alone were in Court, Dr. Lushington refused an application of 
the salvors for payment out to them of the lump sum which the 
justices had awarded them for salvage against ship, freight, and 
cargo. 

In The Raishy (i), a case in which the master of the salved ship 
had delivered the cargo to consignees in a foreign port without 
requiring from them security for salvage in respect of the cargo, 
it was argued on behalf of the scdvors, who prosecuted an action 
in personam against the owners of the ship, that this conduct con- 
stituted an actionable breach of duty towards them, and that they 
were entitled to recover from the defendants the amount of 
salvage chargeable to the cargo. Sir James Hannen declined to 
accede to this contention, and observed, upon the general question 
of the liability of the ship for the share of the salvage chargeable 
to the cargo, that it seemed to him to be clear that no primary 
liability rests upon the ship or its owners to pay for the salvage 
of the cargo. 



If there is an The case is different where the salvors and the master of the 
a^^Ste sum waived vessel have entered into a valid salvage agreement which 
^'^ra^^ fixes the amount of the reward. The master, in making it, 
the master of is the shipowners' agent, and must be taken to pledge their 
ship, the liability and credit. They, therefore, may be sued, either 

owner s iiftbi* n i* « i* * * i ±i ^ * p 

lity is pledged personally or through an action m rem agamst the ship, for 
^^^® ^^^^® the whole sum which i6 due under the agreement, and not 
merely for that portion of the sum which, as between 



(A) Br. & L. 189. (i) 10 P. D. 114. 
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ship, freight, and cargo, would be contributed by the ship and Chapter vni. 
freight (A-). 

It is now proper to consider the way in which the values of How the sal- 
the several contributory interests, ship, freight, and cargo, have are aiseeeed. 
to be calculated for the purposes of salvage (/). 

" In most cases," said Dr. Lushington, in The Norma (w), "the Should be at 
value of the property salved is agreed upon ; if it is not, the where the 
exact value is not important, and the usual practice has been to y^\^^I" 
assess the value at the termination of the voyage, the port of ^^es. 
aiTest " (w). But, undoubtedly, the correct principle is to assess always so in 
the value of the property, as salved, at the place (whether the P^**^**®®- 
port of destination or not) where, and at the time when, the 
salvage service terminates (o). The question to be determined 
is : When and where was the salved property brought into a 
position of safety P The value of the salved property at that 
time and place should be the value on which salvage is to 
be awarded. In the case of The Gennania (jp), a steam trawler 
fell in with the ss. Germania, lying disabled in the North 
Sea, and towed her to a position off Aberdeen, where, as the 
master of the trawler was unwilling in the bad weather then 
prevailing to incur the risk of taHng her into the harbour, 
signals were made for a pilot and a tug. In response to the 
signals a tug came up, and her master offered to pilot and tow 
the Ger mania into the harbour; but his services were — improperly, 
as the Court found — not accepted, and subsequently the trawler 
was told to go ahead. As the trawler was in the act of going 
ahead the hawser parted. The Germania then dropped anchor, 



(k) See The Cumbrian, 6 Asp, M. L. C. 
161 ; The Frinz Heinrieh, 13 P. D. 
31. 

(/) If the salved property is arrested, 
the salTOrs are entitled to have the 
values appraised by the marshal of the 
Court of Admiralty, but at the risk of 
their having to bear the cost, if the 
appraised values do not substantiaUy 
exceed the values stated by the owners. 
See Williams & Bruce, Adm. Br. 
drd ed. pp. 313 — 315, and cases there 
referred to. 



(m) Lush. 124, at p. 127. 

(n) See Carver, Carriage by Sea, 
4th ed., arts. 361, 362. 

(o) See The George Dean, Swab. 290 ; 
The Norma, Lush. 124 ; The Cargo ex 
Zoodianah, No. 1403, 21st April, 1863, 
Pritch. Adm. Dig. 3rd ed. (1887), 
vol. 2, p. 1864 ; The Stella, L. B. 1 
A. & E. 340 ; The Georg, (1894) P. 330, 
p. 334 ; The Germania, (1904) P. 131 ; 
The Clara, Shipp. Gaz. Nov. 22, 1905. 

{p) (1904) P. 131. 
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Cliapter vm. and steps were taken to make the trawler fast again, but before 
this could be done the Germania drifted ashore. The cost of 
floating her amounted to 1,150/., and an expenditure of 5,600/. 
was rendered necessary for repairs. In an action of salvage on 
behalf of the trawler, Barnes, J., rejecting the contention that 
for the purposes of an award the value of the Germania ought to 
be taken at the amotmt which she ultimately proved to be worth, 
viz., 1,750/., held that, the Germania having been brought into 
a position of safety when she was brought within reach of the 
tug, her value at that time, namely, 8,500/., was the basis on 
which the award ought to be calculated. 

The Court, in assessing the value of the salved property for 
the purposes of a salvage claim, will take into consideration the 
fact that a sum of money has been ordered by another Court of 
competent jurisdiction to be paid to other salvors out of the 
proceeds of the salved property {q). 



The value 
of ship. 

What deduc- 
tions wiU be 
allowed. 



The value of the ship is her value to her owners in her damaged 
condition (r). In arriving at the value, the rule is to allow 
deductions only in respect of such charges and expenses falling 
upon the owners in connection with it as have arisen subsequently 
to the inception of the salvor's interest, and can fairly be treated 
as beneficial to that interest. 

Thus, the amoimt of a bottomry bond taken up by the 
salvors on the voyage home for the purposes of the voyage has 
been allowed as a deduction from the value of the ship («). So 
have wages of the crew earned after the commencement of the 
salvage service («). And where the salvors of a derelict had 
been obliged to beach her at Eastbourne, and, after being 
lightened by the unloading of her cargo, she had been brought 
round to Portsmouth, the Court of Admiralty held that the 
expenses of the unloading of the cargo, as well as the expenses 



33. 



(q) The Antelope, L. B. 4 A. & E. And see The Sarmonidet, (1903) P. 1. 

{») The Selina, 2 Notes of Gases, 16, 
(r) The Hohenzollern, (1906) P. 339. at p. 18. 
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of bringing the vessel to Portsmouth, ought to be allowed for in Chapter vill. 

assessing the value of the salved property (f). But a claim 

for allowance in respect of the amount of a bottomry bond 

taken up by the master of the salved ship (w), or in respect of 

wages of the crew earned (x), before the salvage service, would 

not be admitted. In The Fleece (y), the owners unsuccessfully 

sought a deduction from the value of the salved ship in respect 

of costs incurred by them in prosecuting certain wreckers who 

had forcibly dispossessed the claimants of salvage. 



In the valuation of the carffo, the Court will allow a deduc- The value of 
tion for aU proper and customary expenses involved in the un- Yn^t deduo- 
loading, storage, and sale of the goods, such as custom-house H^^"^. 
charges, weighing, brokerage, and commission (z), and for the groas value, 
usual trade discoimt on sale (a) ; but not for a gratuiiy to the 
master of the carrying ship (6), or for primage (c), or for insur- JJJ^i™?**^ 
ance (c?), or for prepaid freight (e). If freight at risk is saved freight at riak 

IB asflosaed 

by the salvage service, and therefore has to contribute to the separately or 
payment for it, it may either be included in the valuation of ^^q ^ ^ 
the cargo, or it may be deducted from the value of the cargo, cargo, 
and treated as a separate and distinct item. It makes no prac- 
tical difference, so far as regards the owner of the cargo, 
whether the one course or the other is adopted. If, after 
paying the freight which was at risk when the salvage service 
was rendered, he is compelled to pay to the salvors the whole 
of the amount assessed upon the cargo, including the freight, 
he will be entitled then to recover from the shipowner so much 
of that amount as he has paid for salvage which the owner of the 
freight ought to bear. If he has not paid the freight, but has 
paid the salvage falling on the cargo and freight assessed together, 
he will be entitled, when the shipowner afterwards claims pay- 
ment of freight, to deduct and keep back, out of the freight, the 

{t) The Watt, 2 W. Bob. 71. And {z) The JPeaee, Swab. 115, at p. 116. 

Bee 2%e Clara, Shipp. Qaz. 22nd Not. (a) IHd. 

1906. lb) Ibid. 

{u) The Eehe (Iriah), 7 Notes of W The Charlotte Wylie, 2 W. Rob. 

Oases, Sapp. i. at p. iii. *95» at p. 497 ; The Fleece, 3 W. Rob. 

/ N «« «,. .. « , 278, at p. 282. 

(jr) The Sehna, ubt eup. See also / . ^^^ 

TheSabina, 7 Jur. 182. j^j The Fkcce, 3 W. Rob. 278, at 

(y) 3 W. Rob. 278, at p. 281. p. 282. 
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Chapter viii. amount which he has paid for the salvage properly chargeable 
to freight (/). 



How Talua- 
tion of cargo 
should be 
made when 
salvors' ser- 
vices termi- 
nate at a port 
of refuge. 



Where the salvage service terminates at the ship's port of 
destination, there cannot ordinarily he any difficulty in arriving 
at the contributory value of the cargo. There can be but little, 
except perhaps in regard to the settlement of the freight, where 
the salvage terminates at a place at which, though it is not the 
port of destination, there is a market for the cargo. But the 
assessment of the value of the cargo may be a matter of some 
intricacy and doubt, where, as sometimes happens, the salvors 
convey the cargo to a place which is not the port of destination, 
and which has no market for the cargo. The proper method of 
getting at the value in such a case, if the cargo is ultimately 
forwarded on to its destination and sold there, was stated by 
The mle laid Dr. Lushington in TJie George Dean{g), In that case, the 
Geo^e Lfan! Oeorge Dearif laden with palm oil and bound from Mauritius to 
London, had been picked up by salvors in a derelict condition, 
and had been taken by them to Lisbon. There was no market 
at Lisbon for a cargo of this description, and it was therefore 
transhipped, taken to London, and there sold. After deciding 
that, on principle, the salvors were entitled, as against the cargo, 
to salvage on its value at Lisbon, where the salvage service had 
ended, and not on its value in London, the judgment proceeds 
thus : — " I hope to be able to settle this question [the value of 
the cargo] at once by taking some agreed value on which to 
decree salvage. If this cannot be done, and a reference to the 
registrar and merchants becomes necessary, I imagine the 
strict method to arrive at the value of the cargo at Lisbon 
would be not on any assertion of its being unsaleable there, but 
by putting it at [between ?] 71. and 8/. per cent, less than the 
proceeds of its sale in London, deducting freight and other 
charges for the voyage from Lisbon to London, but allowing a 
pro rata freight as far as Lisbon." 



Where the 
cargo is not 
carried to its 
destination. 



If the cargo, having been carried by the salvors to a place 
where there is no market for it, has not been carried on to the 

(/) The Charlotte Wylie, 2 W. Bob. mimtery 1 W. Rob. 229, at p. 233 ; 

495, at p. 497 ; The Fleece, 3 W. Rob. ^^f 7' ^^J^' * ^- * ^' ^^l' ^ 

^ {g) Swabey, 290, at p. 291 ; and see 

278, at p. 282 ; and cf . The We$U xhe Qeorg, (1894) P. 330, at p. 334. 
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port of destination at the time when the value of the cargo has Chapter Yin. 
to be ascertained for the purposes of the salvage action, the 
proper course, on the principle of the assessment laid down in 
the last-cited case, would seem to be to take its value at the 
nearest and most convenient market, less an allowance for its 
transport thither, and for the expenses which would properly be 
incurred in putting it upon that market. 

If, after an award based upon values furnished by the owners The Court 
of ship, freight, and cargo respectively, it is discovered that after a decree 
an error has been made in the calculations, such as, for example, Jj^.J ^^oon-^ 
that the owner of the cargo, owing to a miscalculation on his ^^^ ^® . ^, 

*-' ^ *-* amount of the 

part, has been ordered to contribute upon the value of the cargo award and the 
without deducting the freight due upon delivery, and the freight which the 
has been separately assessed at too low a figure, the Court may ^^a^^ 
remodel its decree, reduce the amount of salvage, and vary the ^ aseeesed. 
proportions payable by the respective owners {h). The Court, 
however, will not readjust its award merely because the selling 
price of the property has proved to be lower than the assessed 
value, if no objection was taken at the hearing, and there is no 
evidence to show that the assessment did not fairly represent the 
value at the time and place where the property was brought into 
safety {%), And generally the power of the Court to alter an 
award will be exercised with great caution. Alteration of an 
award practically requires a re-hearing of the merits of the case ; 
and the expense and inconvenience which result therefrom 
render it desirable that no encouragement should be given to 
applications for such purpose {k). 

In regard to the freight, if the salvor's services continue until ^hib valve of 
the salved cargo upon which it is chargeable reaches the port of ^^^^- 



(A) The Jatnsa Armatronff, 3 Aap. 
M. L. 0. 46. 

(t) See The Georg, (1894) P. 330. 
There an award of 1,600/. was made 
upon an appraised value of the ship of 
1,250/., and of her cargo of 6,004/., 
making fx>g^ther 6,254/. On a sale by 
the marshal the ship realised 713/. and 
the cargo 1,649/., and the total, 2,362/., 
was reduced b^fees and expenses to 



1,625/. Two other awards made in 
separate actions in respect of the same 
services increased the total salvage 
claims to 1,730/., which more than 
absorbed the whole of the net proceeds 
of sale. Bat the Oonrt refused to 
readjust its award. Cf. also The 
Cargo ex Venus, L. R. 1 A. & E. 50. 

(A) See The Georg, M sup. at 
pp. 333, 33^, 
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Cliapter Vni. 

No difficultj 
where the sal- 
vor's services 
tenniiiate at 
the port of 
destiDation, 
and so the 
whole freight 
is earned. 



destinatioQ, lie is, of course, entitled to have valued as a 
contributory interest the whole nett freight which was unpaid 
and at risk at the time of the service, and was preserved by 
the service for the shipowner. As has been already pointed 
out, it is immaterial whether it is valued separately, or is 
included in the valuation of the cargo. In neither case ought 
there to be any difficulty in the calculation. 



As to salvor's 
right to have 
freight 
assessed for 
contribution 
to salvaf^ 
where his 
services ter- 
minate at port 
short of port 
of destination. 



If, however, the salvage service terminates at a port which 
is not the port of destination, it will depend upon ciroum* 
stances whether there is a freight against which the salvor can 
claim or not. If the cargo salved is not carried on, by tranship- 
ment or other means, to its destination, no freight at all is 
earned, unless the reason why the cargo is not carried on is 
that its owner has either himself prevented the shipowner from 
carrying on the cargo and completely performing the oontraofc 
of affreightment, or, having the choice, has preferred to take 
delivery of the cargo where it is (/). In each of these last cases, 
there is a freight due to the shipowner; in the first event, 
the whole freight (;/<) ; in the second, either the whole (n) or a 
pi'o raid freight (o), according to the terms of the new agree- 
ment, which is to be implied from the circimistances of the 
delivery (^). 



Where ^oods 
are earned on 
to port of 
destination 
from the 
intermediate 
place where 
the salvor's 
services ter- 
minated. 



If, on the other hand, the cargo is carried on from the port 
where the salvor's services end to its destination, the ship- 
owner, upon the completion of the voyage and the delivery 
of the cargo, is entitled to the whole of the stipulated 
freight which was at risk when the salvage service was ren- 
dered ; but still, according to the doctrine of the common law, 
as freight is not apportionable, no part of the freight could 
be said to have been earned at the port of refuge, where 



(Q See Oarver, Gaziiage hy Sea» 4th 
ed., arts. 807,542^563; and of. Hunter 
T. Frimep, 10 East, 378; Vlierboom 
V. Chapman, 13 M. & W. 230 ; Sopper 
V. Bumeuj I C. P. D. 137 ; Metcalfe 
V. The Britannia Ironworks (C. A.), 
2 Q. B. D. 423. 

[m) See ITte Cargo ex Oalam, SSL. J. 



Adm. 97. 

(n) Christy v. Bow, 1 Tannt. 298. 

(o) MiieheU v. Darthee, 2 Bing. 
N. C. 556 ; The Soblofnsten, L. B. 1 
A. & E. 293. 

{p) See Carver, Carriage by Sea, 
4th ed., arts. 557 and 599. 
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the salvor's services ended, and where the values assessable Chapter vni. 

Ill - - — 

to the contribution to salvage have to be calculated. But 
here, in order to prevent an injustice to the salvor whose 
services have, in some measure at least, benefited the shipowner 
in respect of his freight, by preserving, as far, at least, as the 
port of refuge, the property upon the safety of which the pos- 
sibility of his earning freight depends, the Court of Admiralty 
departs from the common law doctrine, and, " according to the 
large equity of Admiralty law " {q)^ concedes to the salvor who 
brings ship and cargo into safety at a port of refuge, the right 
to salvage upon a freight estimated, as well as it may be, for the 
portion of the voyage accomplished at that point. The leading 
case on the subject is The Norma (r). 

The Norma was on a voyage from Honduras to England, and, The principle 

_ - —^ _ ---, laid aown in 

becoming disabled, was towed by salvors to Bermuda. There Theifbrma. 
she was, at great cost, refitted, and afterwards carried her cargo 
to England. The gross freight did not much, if at all, exceed the 
expense of the refit at Bermuda, the wages there and thence home 
and the port charges in England. The salvors in their action 
for salvage claimed upon the whole gross freight. The ship- 
owners, on the other hand, contended, first, that on principle 
the plaintiffs could have no claim against freight, because the 
values assessable to salvage were the values at Bermuda, and no 
freight was due or payable there ; and, secondly, that, even if 
the plainti£Ps would otherwise have been entitled to salvage on 
an estimated freight to Bermuda, yet as that only formed part 
of a total freight, which, if properly calculated, was swallowed 
up by the expenses of earning it, the claim as to freight must 
fail 

In delivering judgment Dr. Lushington said («) : — 

" Now it is certainly quite true that at Bermuda, s& between 
the owner of the ship and the shipper of goods, no freight was 
earned. But I do not think that this is at aU conclusive against 
the salvors. It is quite necessary, as the Queen's Advocate has 
observed, in order to hold persons to their engagements, to 
require, where a contract is entire in its nature, entire perform- 
er) Per Brett, M. E., The City of (r) Luah. 124. 
Chester^ 9 P. D. 182, at p. 187, (*) Ibid. p. 127. 
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Chapter vm. ance as a condition precedent to any right of payment; the 
contract of freight is emphatically a contract of this kind, and 
freight, therefore, is not properly earned (except under circum- 
stances implying a new contract) until the cargo is delivered at 
the port of destination. But in salvage we have to decide on 
purely equitable principles, and the question here is not so much 
what freight was earned at Bermuda, but what services in 
respect of the contract for freight the salvors had then rendered. 
Judging by this test, the salvors are entitled to salvage upon a 
considerable part of the total freight ; for it is clear that a large 
portion of the voyage had been performed before the salvage 
services, and that the entire benefit of so much was preserved to 
the shipowners by the salvors, not indeed absolutely, for ex- 
penses had to be incurred, and the perils of the voyage from 
Bermuda home had yet to be undergone, but preserved from 
immediate and total loss. I do not think it necessary to 
enter into detailed calculation upon this question of the value of 
the salvor's services to freight, how far the Bermuda expenses 
are to be taken into account, what items are proper items of 
deduction, and so on ; my judgment must after all be a rusticum 
judicium. It is enough to say that the services of the salvors in 
respect to freight were considerable. I shall reckon the value 
of the freight saved at 1,000/.'* {t). 



The freight Ib It may be worth while to point out, although, perhaps, the 
IbX^ pro raid language of this judgment makes the observation superfluous, 
bnt^t^^^^* that the salvor, whose se^^dces terminate at a port of refuge, 
vithont cannot claim to have a value put upon the freight for the carriage 

roffttrd to the 

ezpeoMs of the goods up to that point simply pro raid itineris peradiy 

the^f^ther *^^d without regard to the expenses which the completion of 
*"'^*' the shipowner's contract of affreightment involves, and which 

he is obliged to incur in order that he may become en- 
titled to any freight at all. It would plainly be impossible 
to lay down any general rule as to the extent to which such 
considerations ought to affect the value to be put upon the 



(0 Cf. The Dorothy Foster, 6 C. Rob. 88 ; The Progress, Edw. 210 (dted in the 
judgment of the C. A., SS. Carisbrook Co. v. London, %c. Ins, Co,, (1902) 2 K. B. 
681, at p. 688). 
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salvor's servioes to freight in cases of this nature ; and in The Chapter vm. 
Normay Dr. Lushington expressly held that any attempt at 
nice calculations of them wa-s unnecessary. But they must 
always constitute an element in the estimate. In The James How calcn- 
Armstrong the destination of the cargo was London, and xhejamet 
the salvor's services terminated in Soilly, whence the cargo ^^"^^^^"9- 
was afterwards transhipped to London. For the purpose 
of estimating the figure at which the freight should be put 
in the salvage action, the registrar and merchants took the 
freight payable in London and subtracted from it the expenses 
attending the transhipment in Scilly and the conveyance of it 
thence to London. Then, to the sum of 813/. Os. 5d,j which was 
the result of this subtraction, they added an estimated sum which 
brought up the total to 1,000/., because they held that, since 
the termination of the salvage servioes, there had been great 
delay (which would of course involve expense) in the tranship- 
ment and conveyance to London. Sir E»obert Phillimore, in 
his judgment, approved and adopted this method of calcu- 
lation (w). 



In the case of the salvage of derelict there may be no freight Of freight in 
agamst which the salvor can claim. the salvage of 

It was decided by the Court of Appeal (Brett, M. R., Cotton 
and Lindley, L. J J.) in The Cito (a;), aflSrming the judgment of 
Sir Robert Phillimore (y), that, where a derelict is brought by 
salvors into a port which is not her port of destination, the 
persons interested in the cargo are entitled to an order of the 
Court for delivery of the cargo without payment of any freight, 
if they come forward to claim the delivery before the shipowner 
has taken steps to carry it on in accordance with his freight 
contract. The Court refrained from saying what would have 
been ruled if, after the ship had been brought into port by the 
salvor, and before the owner of cargo had intervened and 
claimed his right to the cargo, the shipowner had given bail for 
the ship and cargo, and had proceeded with the carriage of the 
cargo to its destination. 

{u) 3 Asp. M. L. 0. 46, at p. 49. (y) The leaxned judge had previously 

(:p) 7 P D 5 decided in the same way in The Kath' 

fc«i, L. R. 4 A. & E. 269. 
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Chapter vm. In The Argonaut (s), the Court of Appeal (Brett, M. R., 
lindley, L.J.) further decided (reversing the judgment of 
Sir James Hannen) that if the owners of the cargo on boctrd 
a derelict have applied for delivery of it at the port to which the 
salvor brought the derelict, and offered bail for its value, and the 
Court has ordered the ship to proceed with the cargo to the port 
of destination, not only, as was decided in The CitOj is no pro 
raid freight due for caniage of the cargo to the port at which 
the salvage service terminated, but the owners of the cargo are 
not liable for the expenses of carriage onward to the port of 
destination, or for the expenses of delivery there. 

In The Leptir (a) Butt, J., held, upon the facts there proved, 
that the salved vessel was not derelict, and adjudged that the 
owners of cargo who claimed its delivery at the port of refuge 
to which the salvors had taken it were bound to pay a pro raid 
freight, the amount of which he directed the registrar and 
merchants to ascertain. 

Lastly, in The A mo (6), the Court of Appeal (Lord Esher, 
M. R., Kay and A. L. Smith, L, JJ.), aflSrming the judgment of 
Bruce, J., held that where a vessel is abandoned by her master 
and crew during a voyage, and the cargo-owner exerdses his 
right of treating the abandonment as a determination of the 
contract of affreightment, the subsequent recovery of the vessel 
by the shipowner from salvors at the port of discharge will 
not revive the contract ; so that the owner of the cargo will 
be entitled to have it delivered to him without payment of 
freight. 

It remains still to be decided whether the shipowner, if he 
regains possession of the vessel before the cargo owner has 
elected to treat the contract of affreightment as ended, can 
resume the contract without any fresh agreement. 



Of oontribu- There is still left for mention the case of the salvage of life, 
the B^yage of ^^ ^^^ payment of those who are entitled to reward for the 
^®- salvage of life, under the provisions of the Merchant Shipping 



{e) Shipp. Gaz. Weekly Sammary, {b) (1895), 8 Asp. M. L. G. 5. And 

3rd Dec. 1884. s^® Guthrie v. North China Ins. Co., 

ltd. (1900), 6 Com. Cm. 25 ; (G. A.) 
(«) 6 Asp. M. L. C. 411. 7 Com. Cas. 130. 
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Act, 1894 (c), 88. 544—546, 8hip, cargo, and freight, so far as Chaptw vm. 
they have been preserved, contribute rateably, and it is now 
immaterial, as has been noticed in an earlier Chapter (£^, whether 
these interests have been preserved by the exertions of the same 
persons who saved life, or by other salvors, or without any 
salvage assistance {e). 

[c) 67 & 58 Vict. 0. 60. award in respoct of the sanng of the 

(d) Gh. III. p. 67. lives of the crew apart from the 
{e) In The miliam T%Ui$, Shipp. salvage of the veesel. The Court 

Gaz.y May 7th, 1901, an application rejected the application on the ground 
was made by underwriters of the that it did not raise a question affect* 
salved vessel for apportionment of the ing the salvors. 
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CHAPTER IX. 

OF AGREEMENTS RELATING TO SALVAGE. 

Two kinds of such Agreements : — 

A. Agreements fixing the amount of the Salvage Remuneration — 
Do not affect the character of the Service, 
Must be strictly proved. 
If proved infacty can he set aside only on one or other of 

four grounds : m., (a) frauds (b) mis-statement^ or non-^ 

disclosure of a material fact, (c) inequitable character, 

or (d) cancellation by mutual consent. 
The burden of proof in each case lies upon those who seek 

to impeach the validity of the Agreement, 
The grounds of invalidity separately considered. 
The Agreement does not bar a further Salvage claim 

if its pefformance becomes impossible, and services of 

a different nature or class have been rendered by the 

Salvors. 
How far Salvage Agreements not made by them are 

binding upon — 

(1) The Owners of the Vessel and the Cargo 

Salved ; 

(2) Parties interested as Salvors in the retvard of 

the Salvage enterprise. 

B. — Agreements for the apportionment of Salvage Remuneration, 
Generally upheld unless they appear inequitable. 
Special protection of Seamen against improvident and 

unfair Agreements. 
Statutory enactments as to Agreements of Seamen to 

forego any Share in Salvage Reward. 
How far the Courty in apportioning Salvage, iciU regard 

usages of a particular place or occupation. 
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There are two sorts of agreement relating to salvage wHoh it Chapter ix. 
is necessary to consider : — Two kinds of 

agreement 

A. Agreements between the salvor and the owner of the affecting 

property salved, or his agent, as to the amount to be 
paid for the salvage service. 

B. Agreements of salvors inter 6^ as to the apportionment of 

the salvage remuneration. 



A salvage agreement, properly so called, is an agreement A. AGREE- 
which fixes the amount to be pedd to the salvor for his assistance, nf e the 
but still leaves the right to any payment contingent upon the ^*^'^^' 
preservation of some part at least of the property in peril {a). 
Such an agreement does not alter the character of the service or Do not alter 
of the reward. The law, identical on this point here and in ^1*^0 
America, is thus stated by Story, J., in The Emuhua (b). " If ««^^o«- 
it [the salvage service] has been rendered under circumstances 
which establish that the parties have volantarily, and without 
any controlling necessity on the side of the proprietors of the 
property saved, or their agents, entered into a contract for a fixed 
compensation, or upon the ordinary terms of a compensation for 
labour and services quantum meruerunt ; in either case it does 
not alter the nature of the service as a salvage service, but only 
fixes the rule, by which the Court is to be governed in awarding 
the compensation. It is still a salvage contreu^t, and a salvage 
compensation " (c). 

Inasmuch as the effect of a valid agreement, while it does not The agree- 
alter the nature of the service, is to shut out the parties con- i^^gtpioUy 
cemed from recourse to the judgment of the Court of Admiralty V^^^- 
upon the merits of the case, that tribunal, in case of dispute, 
always insists upon the clearest proof of the allegation that such 
an agreement has been made. *^ I need scarcely observe that 
the proof of the alleged agreement which has been set up rests 
with the party who has set it up ; and that the proof must be 
clear in order to induce the Court to depart from the ordi- 

(a) See on this aboTe, Chapter II. 499. 

pp. 47—49. (e) See to the like effect, Dr. Lush- 
ed) 1 Sonrn. (Amer.) 207, at p. 210. ington, Th^ William Luthingttmy 7 

See also Tht Stt$an, Spragae (Amer.), Notes of Cases, 361, at p. 362. 

K. Q 
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Clutptoriz. nary principles of adjudication and introduce the agreement 
itself " (d). The agreement need not be in writing {e)^ but it 
must be clear and explicit. It must state clearly the services 
to be rendered and the sum to be paid for them (/). A mere 
agreement to refer to arbitration is no bar to the jurisdiction of 
the Court (g). 

When it is When the Court is satisfied that such an agreement has been 

^ixden lies on oiade, and the parties to it appear to have been competent to 
^JP^^^^^^** contract, the burden of proof is shitted upon those who seek to 
it adde. invalidate it. ** When the execution of such an instrument is 

once proved, it ispnmd facie binding, and the burden of proof 
falls upon those who dispute the validity of the instrument " (A). 



The grounds 
on wmoh a sal- 
vage agfree- 
ment may be 
avoided. 



The agreement, though otherwise sufficient, may be avoided 
on any one of the following grounds (i) : — 

(a) That it is tainted with fraud ; 

(b) That the salvors were induced to enter into it by the mis- 

statement or non-disclosure, even though not fraudu- 
lent, of a material fact ; 



(d) Per Dr. Lushington, The Graeet, 
2 W. Rob. 294, at p. 297. Of. also, 
The Memltatety 17 Jur. 353, at p. 354 ; 
The Arthur, 6 L. T. (N. 8.) 556, at 
p. 557 ; The Salaeia, 2 Hagg. 262, at 
p. 265 ; The Charlotte, 3 W. Rob. 68, 
at pp. 73, 74. 

{e) See The Graces, ubi iup. ; The 
Arthur, 6 L. T. (N. 8.) 556, at p. 558 ; 
The Cumbrian, 6 Asp. M. L. G. 551 ; 
The Firefy, Swab. 240. 

(/) See per Dr. Lnshington, The 
William Ltt^ington, 7 Notes of Gafles, 
361,.at p. 363. 

{g) La JPuristima Coneepciott, 13 Jur. 
545. And see The City of Calcutta, 8 
Asp. M. L. G. 443. 

(A) Per Dr. Lnshington, The Helen 
and George, Swab. 368, at p. 369 ; and 
see also The Betsey, 2 W. Rob. 167, at 
p. 170 ; per Brett, J. A., I7ie Medina, 
2 P. D. 6, at p. 7 ; Akerblotn v. lYiee, 
7 Q. B. D. 129, at pp. 132, 133 ; per 



Brown, J., The E\fr%da, 172, U. S. 
Rep. 186, at p. 196. In the earlier 
ease of The Britiah Empire^ 6 Jur. 608, 
there is a dictom which casts the 
bnrden of proving the jnstioe as weU 
as the fact of an agreement upon those 
who set it up. 

(i) Gf. per Brown, J., The Elfrida 
(1898), 172 U. S. Rep. 186, at p. 192 : 
'^Suchoontracts wiUnot be set aside 
unless oorruptlj entered into, or made 
under fraudulent representation, a 
clear mistake, or suppression of im- 
portant facts, in immediate danger 
to the ship, or under other circum- 
stances amounting to compulsion, or 
when their enforcement would be con- 
trary to equity and good conscience." 
In The Repulse, 2 W. Rob. 396, at 
p. 397, Dr. Lnshington says, incor- 
rectly, that salvage agreements can be 
annulled only on the grounds of fraad 
and misrepresentation or a cancellation 
by consent. 
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(c) That the terms of the agreement are inequitable ; ^ ^^ ' 

(d) That the agreement has been cancelled by consent of the 

partieB. 

It will be convenient to consider these grounds separatelj. 



Fraud {k). 

In the case of The Cms V. (0» the agents of the master of (a) Erand. 
the salved vessel agreed with the salvors for 600/. as salvage Examples. 
reward, bargaining at the same time for a return to them of 
60/., out of which they were to keep 40/. for themselves and to 
pay 10/. to the master of the tug. The Court judged the agree- 
ment to be corrupt, and upheld a tender of 250/. 

In The Generous (m), which was a case on appeal from the 
justices of Yarmouth, the Co\irt found that the master of the 
salving vessel had been bribed to sign the salvage agreement by 
a promise of 10/. for himself, and held that on that account the 
justices had erred in sustaining the agreement as agaiost the 
owners of the Generous. 

The Court would, doubtless, treat as fraudulent an agreement 
whereby the master of a vessel in distress, with a cargo on 
board, bargained for the salvage of the vessel herself and not 
of the cargo (n). 

Mis-statement or non-disclosure of a material fact. 

The Court will treat as material any fact in or relating to (b) Mis-state 
the property for which salvage assistance is sought, if that fact diado^re of i 
afEects, or not improbably may affect, the danger of the pro- material faot. 
perty, or the risk, difficulty, or duration of the salvor's 
service (o). If any such fact is, either intentionally or unin- 



{k) See, as to the avoidance of the 
alleged salvage agreement on this 
ground, per Dr. Lushington, The 
Hmry, 15 Jur. 183 ; The Repuhe, 2 
W. Bob. 396, at p. 397; The Eelen 
tmd George, Swab. 368, at p. 369. 

(Q Lush. 683. Gf. The Kolpino, 73 
L. J. P. 29, at p. 30. 

(m) L. E. 2 A. & E. 57. 



(n) Of. the judgment of Dr. Lush- 
ington, The JTettminster, 1 W. Rob. 
229, at p. 235. 

(o) For oases in which it was held 
that the matter alleged to be concealed 
was immaterial, see The Jange Andries, 
Swab. 226 (affirmed on appeal, ibid, 
303) ; The Canova, L. B. 1 A. & E. 
66; The Benry, 15 Jnr. 183, referred 
to in the text below. 
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OF AGREEMENTS RELATING TO SALVAGE. 



Chapter EC. tentionally, mis-stated or not disclosed before the conclusion of 
the alleged agreement, that agreement will not be upheld 
against the party who has been led or suffered to contract 
without knowing the true state of things. 

Examples. The Kingahck (/?), although the agreement in that case was 

somewhat of a mixed nature, and not purely a salvage agree- 
ment, sufiSoiently illustrates the law on this point. In that 
case, a steam tug was engaged by the master of the Kinga^ 
lock to tow that vessel from the mouth of the Thames to 
London for 40/. The Kingalock had, in fact, suflfered con- 
siderable damage, but of this the master of the steam tug 
was not informed at the time. He discovered it, however, in 
the course of the towage. In a salvage suit against the Kinga* 
locky the Court refused to recognise the agreement, and awarded 
the steam tug 150/. In the course of his judgment. Dr. 
Lushington made the following observations on the principle 
involved in it : — " An agreement to bind two parties must be 
made with a full knowledge of all the facts necessaiy to be 
known by both parties; and if any fact which, if known, 
could have any operation on the agreement about to be entered 
into is kept back, or not disclosed to either of the contract- 
ing parties, that would vitiate the agreement itself. It is not 
necessary, in order to vitiate an agreement, that there should 
be moral fraud ; it is not necessary, in order to make it not 
binding, that one of the parties should keep bcu^k any fact or 
circumstance of importance, if there should be misapprehen- 
sion, accidentally or by carelessness ; we all know that there 
may be what, in the eye of the law, is termed equitable 
fraud." The same principle was again asserted by Dr. Lush- 
ington in the later case of The Canova (q) : " If, though un- 
intentionally, there was a concealment of a fact so material 
that it ought to invalidate the agreement, I should not en- 
force it." 

Ab to mis- It is noteworthy, upon this head, that, in Dr. Lushington's 

non-dis- opinion, the value of the property in peril is not such a 



{p) 1 Spks. E. & A. 265. 

{q) L. R. 1 A. & E. 66. The Court 
in this case (which was decided to be 
a case of towage only) held that the 



fact that some of the crew of the 
Canova were Ul was not, in the oir* 
cnmatances, so material a fact that 
its non-disclosure should invalidate the 
agreement. 
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material fact, in regard to the making of a salvage agree- Chapter ix. 
menty that the miaatatement of it, or the non-disdosure of it, dosore to the 
to the salvors, would affect the validity of the agreement. In vaine of the 
The Henry {r) J the salvors sought to upset a salvage agree- S^'*^"^ 
ment on the ground that the master of the salved vessel Th$Eenry, 
had misled them bj fraudulently keeping baok from them the 
knowledge of the true value of the cargo on board, and repre- 
senting it to consist only of fullers' earth. Dr. Lushington 
held, in -the first place, that the charge of fraud failed in the 
proof ; and in the second place, that the value of the cargo 
in peril was not one of the facts which salvors axe, in any case, 
entitled to consider in fixing the terms of a salvage agreement ; 
that, therefore, as it is an immaterial fact, even a positive mis« 
representation in regard to it could not lead to an avoidance of 
the scdvage agreement. 

f^ If," said the learned judge («), '^ the master had been asked ^ 
to state the condition of the ship, and had given a false descrip- 
tion of the damage done and the difiSculties under which she 
laboured — if he had concealed the leaks which might possibly 
have existed in the ship, or had misrepresented the number of 
his anchors and cables, or the means of supplying any want — * 
that would be a clear fraud affecting the agreement itself, upon 
which the Court would have been inclined to hold that it was 
null and void from the beginning. I cannot assent to the 
proposition, that by the value of the cargo the salvors are to 
determine the amount of the agreement. It is perfectly true 
that this Court does, to a certain and limited extent, take into 
consideration the value of the property saved in assessing sal- 
vage compensation, with a view of making the general rate of 
compensation sufficient to induce persons to undertake salvage 
services, and, as it were, to a certain extent, making up, in oases 
of large value, for the impossibility of giving a complete and 
adequate reward in cases of smaU value. Salvors are not 
entitled to make an agreement upon any other grounds than 
these : — The extent of danger to which the property to be 
salved is exposed, the degree of labour they will have to 
undergo, the risk to which they themselves may be exposed, 
and the length of time to be occupied ; but they are not to 

(r) 15 Jar. 183. («} Ibid, p. 184. 
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Chapter IX. speculate on the value of the cargo. See what a dangerous 
prinoipXe I should encourage if I allowed this to pass without 
observation. Here is a packet coining from South America 
laden with dollars ; she gets, in great distress, into the chops of 
the Channel; assistance is offered, but the salvors say, 'We 
will do nothing till we know the quantity of dollars on board.' 
That would, in the first place, lead to extortion ; and in the 
second, to disputed agreements, over and over again, because the 
master may be ignorant of the precise value of the property. 
It is my duty utterly to discourage such proceedings as this. 
I am of opinion that the agreement is valid and binding, that 
the tender has been duly made, and I pronounce for it, and 
with costs. I hope no case of a similar description Will come 
under my attention, for, if it does, it will invariably be followed 
by a similar sentence " {t). 



The judgment It may be observed in regard to this judgment, that expres- 
sions are used elsewhere {u) cJso by Dr. Lushington, which may 
not unfairly be taken to indicate that the learned judge did not 
attach so much weight to the value of the salved property as a 
substantive element in the calculation of the salvage reward as, 
according to later cases {x) in the Court of Admiralty and in 
the Privy Council, ought to be attached to it. With all due 
allowance, however, for this possible difference of view, it seems 
difficult to suppose that he intended here to say that the Court 
would uphold, as binding on the salvors, an agreement which was 
in fact obtedned from them by an intentional and gross misre- 
presentation of the value of the property in peril, or that he meant 
more than that honest silenoe or honest mis-statement on this 
point ought, in no case, to affect the validity of a salvage agree- 
ment. The justice of the rule, even when thus limited, mighty 
but for the decisive authority of this case, appear to be somewhat 



(0 16 Jur. 183, at p. 184. not be taken to have been the rnten- 

(t<) See The Syrian, 2 M. L. Gas. 387, tion of the learned jadge : see Tks 

at p. 388. Dr. Lushington's language Amirique, L. R. 6 P. G. 468, at 

in this case has been even relied upon pp. 474, 476. 

as an authority that the quantum of («) See Th^ AnUriqu^, L. B. 6 P. G. 

salvors* romaneration is not in any 468, at pp. 474, 475 ; The Wsrra, 12 

degree to be affected by the yalae of P. D. 62, at p. 63 ; The Olen^le, 

the property salTed. But this must (1898) P. 97, at pp. 103, 111. 
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open to question. There can be no doubt that in the Court of Chapter ix. 
Admiralty, if the character of the services in the two cases is 
equally meritorious, the saving of property worth 100,000/. is 
much more highly rewarded than the saving of property worth 
only 10,000/. The value of the salved property, said Barnes, J., in 
The Okngt/Ie, is an important element in considering the amount 
to be awarded (y). Ought knowledge, which the Court deems 
material in adjudging the reward, to be treated as something 
immaterial to the salvor when he is asked to fix his reward by 
agreement ? As to the evil of extortion which Dr. Lushington 
seems to fear if a salvor is entitled to have correct information as 
to the value of the property when bargaining for the price of its 
rescue, the Court, as will be seen presently, promptly sets aside 
any agreement for an exorbitant amount when it has been 
obtained by practical compulsion ; and as to the suggested en- 
gendering of disputes, because the master of the ship in peril 
may be ignorant of the precise value of the property, no one, of 
course, could reasonably argue that a difference between the 
stated value and the real value of the property at risk should 
make the agreement void, unless the difference was so great that, 
if there had been no agreement, it would materially affect the 
Court's award. 



The inequitable character of the agreement itself. 

The law on this head is thus stated by Dr. Lushington in an (o) Theaned- 
earlier portion of his judgment in The Henry («), from which S^gaided if 
quotation has been already made : — ^ *Stoble* 

'' Where a^eements are made at sea between salvors and The law 

masters of vessels, the Court will always be very desirous to-confirm Henry, 

them, if it can do so consistently with equity and justice. The The M^ed 

Court wotdd be very reluctant, under ordinary circumstances, to be inequit- 

disturb an agreement made between parties on account of the ^. %^^^ 

sum appearing too large or too small, but I do not say that there ^** exor^t- 

are not cases in which I should not hesitate for a single moment reason of ita 

inadeouaoy. 

to pronounce against an agreement either on the one ground or 
on the other." 



(y) (1898) P. 97, at p. 103. (r) 15 Jur. 183. 
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Chapter IX. A salvage agreement, then, may be set aside as inequitable on 
Special regard aoooiint of either the exorbitancy or the inadequacy of the reward 
S^tion'^f ^^ ^y i*- ^ deciding, however, whether the agreement is 
when"the* equitable or not, the Court of Admiralty looks to see not only 
agreement whether there is a difierence between the amount of the agreed 
reward and the sum which, for the services rendered, might be 
thought reasonably adequate, but also what was, to use the 
mere there language of Butt, J., in The Mark Lane (a), " the position of the 

has been. , 

praotioai oom- parties." An agreement is primd facie strong evidence of what 
making of the ^ ^^^^> because, in the absence of evidence to the contrary, it 
canl^no* may be taken to be that which the parties who were most 
evidence of interested, and best able to judge, thought at the time to be 

the fairness , . • . . 

of the sum fair. But if, on examination of the facts, it appears that, whilst 
mIvots ^ ^ there was no fraud or deceit in the transaction, yet one of the 
-^« •*• parties was, when he made the agreement, in such steaite that 
he was practically compelled to accept such terms as the other 
party might dictate, and that other party used his opportunity 
to dictate them, it is obvious that the value of the agreement, as 
evidence of what was fair, is entirely taken away. 

When, therefore, a salvor seeks to enforce a salvage agree- 
ment, and the Court of Admiralty finds not only that the prioe 
of the salvage services which it incorporates is dispropor- 
tionate to the nature and value of those services, but also that 
the agreement was wrung from those in charge of the property 
in peril by the salvors' refusal to give on any lower terms the 
help which alone could save the property from destruction, the 
duty of the Court, as a Court of equity, to disregard the 
agreement, is far more obvious than it is in a case where 
there is no evidence of any such practical compulsion, and the 
largeness of the stipulated reward can be attributed only to 
some ignorance, timidity, or recklessness on the part of those 
who agreed to pay it. 

ninstrations It wiU be sufficient upon this point to refer at any length only 
of^he Court's ^^ ^]^^ modem oases {b) ; the first. The Medina (c), decided in 

(a) 16 P. D. 136. 16 Times L. B. 156. In aU the 

{b) See alRo The Cargo ex Woosunfft element of '* practical compulsioii'V 

1 P. D. 260 ; The Silesia, 6 P. D. 177 ; was present ; but not in so strong a 

The EiaUo, (1891) P. 176 ; The Aliair, 

(1897) P. 106; ne KHlmaho (1900), (c) 2 P. D. 6. 
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1877 by the Court of Appeal (James, L. J., and Baggallay and Chtptw ix. 
Brett, J J. A.), affirming the decision of Sir Robert Phillimore ; 
the second, Tlie Mark LaiiCj decided in 1890 by Butt, J. (rf), 
and the third. The Port Cakdonia arid The Anmy decided in 
1903 by Bucknill, J. (^), in the Court of Admiralty. 



The facts of The Medina have been fully stated in an earlier The Medina. 
chapter (/). At the commencement of his judgment, Brett, L. J., 
made the following observations : — 

" I think that the old rule of the Admiralty Court ought not 
to be lightly encroached upon, viz., that where there is an 
agreement made by competent persons and there is no mis- 
representation of facts the agreement ought to be upheld, unless 
there is something very strong to show that it is inequitable ; 
but I think that this agreement cannot be upheld. The amount 
claimed by the Timor was exorbitant — not merely too large, but, 
for the services to be rendered, grossly exorbitant — and it was 
forced upon the captain of the Medina by practical compulsion. 
Now, that the sum was grossly exorbitant, I think, follows from 
this consideration — that the service was one of no difficulty at 
all, and, under the circumstances, there was no danger whatever 
to the salving ship. She could take these people ofi with perfect 
facility ; the service was not an onerous service ; the pretence of 
a difficulty in going into a known port like Jedda is fallacious ; 
from the beginning to the end there was no difficulty or danger 
to the salving ship, and at the time the agreement was made 
there was no probability of any danger to her. But there is 
more in this case. It was forced upon the captain of the 
Medina by practical compulsion, because his position was this — 
and that is to be considered — ^he was the captain of a ship ashore 
on a rock with 550 pilgrims on board her. If the captain refused 



degree aa in the cases died in the text. 
In The Cargo ex Wooeungt there was a 
farther ground for avoiding the agree- 
ment in the fact that it had been ob- 
tained by the captain of a ship of the 
Bombay Government who had been 
ordered to go upon the salvage service, 
and who, as the Court of Appeal held, 
had no right to impose terms as to sal- 
vage. Baggallay, J. A., and Lush, J., 



farther were of opinion, though they 
did not actually dedde, that an officer 
of the Government in such circum- 
stances ought not to make any agree- 
ment whatever as to reward with the 
master of the salved ship. 

(rf) 15 P. D. 136. 
W (1903) P. 184. 
(/) Chap. m. p. 69. 
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Chapter IX. to accept the terms, he took upon himself the responsibility of 
allowiDg 550 human beings imder his care to be left to the 
danger of being drowned. That is compulsion to the mind of 
any honest man. Therefore, I think there was a grossly exor- 
bitant sum obtained on practical compulsion. Under all these 
circimistances I think that by the rules of the Admiralty Court 
the agreement cannot stand." 

The Mark In The Mark Lane {g)y the facts were as follows : — 

The ss. Crete in the Atlantic fell in with the ss. Mark Lane 
which had lost her propeUer, was leaking, and could not use her 
engines. The Mark Lane was towed by the Crete to Halifax, a 
distance of about three hundred and fifty miles. Before the service 
was begun, the masters of the Crete ajid Mark Lane signed an 
agreement that the owners of the Mark Lane should pay 5,000/. 
for the service, or a sum for work done if it was not successfuL 
The master of tho Crete would not take a less sum, and the 
master of the Mark Lane had reasonable grounds for believing, 
and believed, that his vessel would be abandoned if he did not 
sign the agreement. The sum of 5,000/. was more than one- 
fifth of the total value of the Mark Lane^ her cargo and freight. 
Held, that the sum stipulated for was exorbitant, and that the 
agreement must be taken to have been made under compulsion, 
and could not be enforced ; and that a sum of 3,000/. should be 
awarded the salvors as a fair remuneration for their services. 
The principle is stated and applied to the particular case by 
Butt, J., in the following passage of his judgment : — 

^' The values of these two steamers, though not large, are con- 
siderable. The plaintiffs are seeking to recover the sum of 
5,000/., as due to them by agreement, and not, as is usually the 
case, asking the Court to award such an amount of salvage as it 
may deem just. I feel satisfied that for services such as those 
rendered in this case the Court of Admiralty never has given 
such an award as 5,000/. ; and I think, having regard to the 
state of the Mark Lane, the distance she was towed, and that 
5,000/. is more than one-fifth of the total value of the salved 
property, the plaintiffs' demand is exorbitant. I think it would 
be so were this simply a salvage agreement ; but it is not — ^far 

(ff) 16 P. D. 136. 
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from it. One reason why salyage awards are so large is because, Chapter ix. 
if the service is unsuccessful, at whatever risk and labour it may 
have been performed, the salvor gets nothing. But by this 
agreement, in the event of the Mark Lane going down, the 
plaintiffs were still to be paid for their services. Thus, it is an 
agreement for 5,000/. if the services are successful, and for pay- 
ment for services rendered if unsuccessful. I have said that I 
consider the demand exorbitant. In the cases referred to by 
counsel, the word ' inequitable ' has been used. But I think 
that what is at the root of the question is this — where it is found 
that a wholly unreaBonable price has been insisted upon by the 
salvors, and an agreement incorporating it has been signed, the 
Court looks rather to the position of the parties than to the 
reasonableness or unreasonableness of the amount. Were the 
parties, in fact, contracting on equal terms P It is clear that in 
the present case they were not. It is true that there is not in 
this case the amoimt of duress which would invalidate an 
agreement at common law ; but in this Court the same amount 
of compulsion or duress — call it what you will — \a not necessary 
to induce the Court to refuse to enforce an agreement. The 
captain of the Crete appears to have said, though not in so 
many words, ' If you do not sign this agreement to pay 5,000/., 
I will leave you.' His manner and demeanour were such that 
they led the captain of the Mark Lane to believe that that was 
what he meant to do, and he has not from the first to last said 
that he would either have taken less or have stayed by the 
'Mark Lane, The fact is, that the master of the Mark Lane 
signed this agreement under compulsion, and, the amount being 
exorbitant, I decline to uphold the agreement." 

The facts of The Port Cakdonia and The Anna (A) were as The Port 
follows : — Two large sailing vessels, the Port Cakdonia and the ^Jf^^JJgf^ 
Annay were sheltering from bad weather in Holyhead Harbour, 
when the master of the Port Cakdonia^ finding that his vessel 
had dragged down into dangerous proximity to the Anna^ sig- 
nalled for a tug. In response to the signal a tug came up, but 
her master demanded " 1,000/. or no rope." The services of the 
tug were ultimately ^accepted on these terms, and the Port Cak- 

[h) (1903) P. 184. 
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Chapter IX. donia was towed to her former berth. In an action to enforce 
the agreement, Buoknill, J., said : '^ The first question to consi- 
der is, what was the position of the two persons who made the 
agreement P The position was this : one meua was in a position 
to insist upon his terms, and the other man had to put up with 
them. He could not help himself. He says in his letter to his 
owners : ' He demanded 1,000/. to take me away. I offered 
him 100/., or to leave it to the owners ; but he would not agree. 
So I agreed to give him 1,000/. rather than foul the Antia.^ He 
appreciated the possibility of fouUng the Anna if the weather 
had remadned bad, and if the wind had remained in the S.W., 
neither of which things happened. So he found himself obliged 
to give way to a person who would not move him, and who 
would have allowed him and the Anna to drift towards the 
rooks, and who would, I think, have seen them go there without 
putting a hawser on board, unless he got a promise of 1,000/. . . . 
This was an inequitable, extortionate, and unreasonable agree- 
ment, and I think that the services rendered will be well re- 
warded by the sum of 200/., with County Court costs " (i). 

The judgment The duty of an Admiralty Court to set aside a salvage agree- 
Tke Bmulout. ment for an excessive reward, where the salvor has been able 
practically to dictate his own terms, has been nowhere more 
powerfully stated than by Story, J., in The Emulous (A). 

" No system of jurisprudence purporting to be founded upon 
moral or religious, or even rational, principles, could tolerate for 
a moment the doctrine that a salvor might avail himself of the 
calamities of others to force upon them a contract unjust, 
oppressive, and exorbitant; that he might turn the price of 
safety into the price' of ruin; that he might turn an act, 
demanded by Christian and public duty, into a traffic of profit, 
which would outrage human feelings and disgrace human 
justice." 

Where the It is not, however, as it is submitted (/), only where it is proved 

f or^i^vage is ^^^ there has been unfair dealing, in the shape either of fraud, 

(t) (1903) P. 184, at pp. 189, 190. eioiiB in the judgment of Sir B. Fhilli- 

{k) 1 Sunn. (Amer.) 207, at pp. 210, more which seem to sanction the 

211. narrower view. Of. also, per Bntt, J., 

(Q In The Cargo ex JFooiunff, 1 P. D. The Mialto, (1891) P. 175, at pp. 178, 

260, at pp. 263, 264, there are ezpres- 179, 
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or misrepresentation, or practical compulsion, that the Court will Chapter IX. 
interfere with an agreement which fixes a grossly excessive exorbitant, 
remuneration. Evidence of any such unfair dealing greatly obtained 
strengthens, of course, the case against the agreement, but, even f^u'd o/ 
without such evidence, if it finds the exorbitancy to exist, how- compuhion, 

, , the agreement 

ever that exorbitancy originated, the Court will, alike on may be set 

aside 

principle and on authority, be justified in setting aside the 
agreement. 

The propriety of disregarding an agreement, if the amount This is in 
of the reward appears to the Court to be inequitable, has, ^^h ^^^ 
indeed, been recognised by the maritime law from very early Jj^j^^^^V 
times. Thus, we find it laid down in the EoUe of Olayron, time Courts ; 
probably compiled in the latter part of the twelfth century, 
that "If it were so, that the mayster and the marchauntes 
have promised to folke, that shtdd helpe them to save the shyp 
and the said goodes, the thyrde parte or half of the said goodes 
which shuld be saved from the peryU that they be in, the 
justyce of the country ought well to regarde what payne and 
what labour they have done in saving them, and after that payne, 
notwithstanding that promise whiche the said mayster and the 
marchauntes shall have made, rewarde them. This is the judg- 
ment" (w). 

The principle of the Court's action in such a case was y^rj and with the 
dearly stated by Brett, L. J., in the case of Akerblom v. Price (n). rule o"^e 
" The fundamental rule of administration of maritime law in all jwl'''»i™<*»-, 

non of man* 

Courts of maritime jurisdiction is that, whenever theCourt iscalled **^® ^^ ^^ 
upon to decide between contending parties, upon claims arising Akerblom t. 
with regard to the infinite nimiber of marine casualties, which ^^' 
are generally of so urgent a character that the parties cannot be 
truly said to be on equal terms (o) as to any agreement they 



(m) Black Book of the Admiralty, 
ed. Twiss, Vol. II. p. 437. 

(fi) 7 Q. B. D. 129, at pp. 132, 133. 
For the oonsideration of this case, see 
above, Gh. IV., pp. 92—96. For a 
similar statement of the law as to 
agreements, see per Dr. Loahington, 
The True £hte, 2 W. Bob. 176, at 
p. 179. 

(o) ** Now, in one sense, the senrioes 



of any salvor are unwillingly and 
nnder duress accepted ; the lesser evil 
of losing a portion of the profit and 
property being submitted to rather 
than the greater evil of losing aU ; so 
that, in that sense, all salvage services 
are accepted under compulsion " : per 
Sir R. Phillimore, TAe Cargo ex Woo" 
eung, 1 P. D. 260, at p. 266. See also, 
per Butt, J., The RuUto, (1891) P. 176, 
at p. 178. 
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The jndff . 
ments of Dr. 
LiuhiDgton. 

The Henry. 



Chapter g. may make with regard to them, the Court will try to discover 
what, in the widest sense of the term, is, under the particular 
circumstances of the particular case, fair and just between the 
parties. If the parties have made no agreement, the Court will 
decide primarily what is fair and just. ... If the parties have 
made an agreement, the Court will enforce it, unless it be 
manifestly unfair and unjust; but if it be manifestly unfair 
and imjtist, the Court will disregard it, and decree what is fair 
and just. This is the great fundamental rule. In order to 
apply it to particular instances the Court will consider what 
fair and reasonable persons, in the position of the parties re- 
spectively, would do or ought to have done under the circum- 
stances." 

The opinion of Dr. Lushington, stating the law in The 
Henry {p)^ that a salvage agreement might be set aside on 
account of the sum fixed by it for salvage being, in the opinion 
of the Court of Admiralty, too large or too small, has already 
been quoted {q). Equally plain, it is submitted, is his meaning 
in The Helen and George (r). " The principle upon which the 
Court acts is that, if satisfied that an agreement has been made, 
it will carry it into effect, unless totally contrary to the equity 
of the case ; but the owner of the ship, against whom the agree- 
ment is attempted to be enforced, may show that it was impro- 
perly obtained. The owner of the ship may contend that, 
under the circumstances, the sum of money was grossly exorbi- 
tant ; and, d fortiori^ if he can show that the agreement was 
obtained by fraud or compulsion, no Court would hold it to be 
binding." In The Cargo ex Woosung^ Baggallay, J. A., 
referring to this passage, proceeds («) : "Therefore, the ground 
of exorbitancy of the agreement would be sufficient to set 
it aside." 

In The Theodore^ although it is described in the head-note of 
the Eeport {f) as a case of " an agreement dishonestly made," it 
does not appear, from the statement of the evidence, that there 
was any fraud or collusion between the salvors and the master 
of the salved vessel who made the agreement, or that the owners 



The Helen 
and George, 



The Theodore, 



(p) 16 Jur. 183. 

(?) Supra, p. 231. 

(r) Swab. 868, at p. 369. 



(«) 1 P. D. 260, at p. 270. 
(0 Swab. 351. 
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charged any suoh conduct in their defence in the salvage suit, Chftptar ix. 
but simply that the master had " improperly and recklessly " 
agreed to an altogether excessive payment for a service of little 
difficulty rendered to a vessel in little danger. " I regret to 
say," said Dr. Lushington, in the course of his judgment (w), 
" on the present occasion — ^for the Court is generally anxious 
to protect the interests of salvors — ^that it is an exorbitant de- 
mand, and such as no Court of justice would be justified in 
carrying into eflfeot." 

In The Strathgarri/, where it was unsuccessfully contended Th^ strath- 
that an agreement to tow a disabled ship for half-an-hour for ^^"^' 
500/. was inequitable, Bruce, J., in the course of his judgment, 
said {x) : ^^ A number of cases have been cited during the 
argument. In some of them slightly different language has 
been used by the judges. Sometimes the word exorbitant has 
been used, sometimes the word inequitable ; but in substance all 
the oases are, I think, consistent with the rule laid down in 
Akerblom v. Price {ubi sup,) as the fundamental rule. The 
question, therefore, to be determined is, whether the agreement 
was manifestly unfair or unjust." There was no element of 
compulsion in that case, the agreement being, as the Court 
foimd, in a form which the master of the salved vessel approved, 
because he was anxious to prevent the possibility of a larger 
claim being made upon his vessel in the event of the towage 
leading to a successful issue. 

And in the recent case of The Crusader (y), where the salvage The Ormader. 
agreement on which the action was based was the deliberate 
choice of the master of the salved vessel, who had required it to 
be made before he would allow salvage operations to be begun, 
Sir Gorell Barnes treated the agreement as inequitable on the 
ground that it was ''an absolutely outrageous bargain," and 
that in attempting to make it the master had acted ''in an 
extremely foolish way." 

A salvage agreement may be inequitable on account of the A salyage 
smallness, as well as on account of the exorbitancy, of the ^SSab^l* 
remuneration which it fixes («). The salvors are as much en- f?^ "^ • 

(tt) Ibid. p. 352. (y) (1907) P. 22 ; aflanned by the the rewwd 

Court of Appeal, March 15th, 1907. 
{X) (1896) P. 264, at p. 270. (.) See ne Henry, 15 Jup. 183. 
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Chapter IX. 

fixed by it 
appears to the 
Court to be 
extravagantly 
small. 

Example. 



Br. Lnshing* 
ton's jadg- 
ment in The 
Fhantom. 



titled to the benefit of the equitable jorisdiction of the Court 
as the owners of the salved property. The Phantam (a) affords 
an example of the application of the principle. The material 
facts in that case were that the smack Phantom was one of a 
great many small vessels which had entered the harbour of 
Lowestoft about the same time to take refuge from a gale from 
the N.N.E. The salvors, some beachmen of Lowestoft, were 
engaged by the master of the Phantom to haul her from the S. 
to the N. side of the harbour, in order to avoid coming into 
contact with other vessels making in. Whilst the salvors were 
rendering this service, a brig entering the harbour came into 
collision with the Ph^ntom^ and they incurred great risk from 
the falling masts and spars. After about two hours' labour, 
the salvors succeeded in bringing the smack over to the north 
pier. It was alleged on the part of the owners of the Phantom^ 
but denied by the salvors, that there was an agreement to 
perform the service for Sa. 6d. The value of the Phantom was 
about 700/. The case came before the Court of Admiralty on 
appeal from the decision of the magistrates at Lowestoft, who 
had held that there was no salvage service at all, and dismissed 
the claim. In the course of his judgment, reversing this de- 
cision, Dr. Lushington, after deciding that the service was in 
the nature of salvage, said^ upon the question of the agreement : — 

** Now, unless there was a valid agreement binding upon the 
parties, I certainly think it would be the duty of the Court to 
overrule this judgment, for the reasons I have shortly specified. 
Is it a valid agreement ? It is this, that when the vessel first 
came in, and when the salvors came and offered their assistance, 
they inquired whether there was anything they could do, 
and the master answered, according to his own account, that 
although he was not very particular, still, says he, ' I will take 
you and give you 8«. 6d' No doubt he swears that the agree- 
ment was for 88. 6d. I will assume that what he swears about 
the agreement is true. There is another matter in all agreements, 
where salvors are going to perform a duty, whether the agree- 
ment is just and equitable, because, if it is not, however much 
it has been agreed upon by both parties, the Court is in the 
habit of overruling such an agreement if it is imjust and in- 



(a) L. R. 1 A. ft E. 68. 



/ 
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equitable. Looking at the stormy seeing the Tessel came in in Chapter ix. 
consequence of it, and was moved by reason of danger appre- 
hended, which proved to be real, I think the amount of 8«. 6d. 
utterly futile, and for these reasons I shall overrule the judg- 
ment. I think it is a service that requires a small sum of 
money, and I shall give 10/. and costs" (b). 



But the Court of Admiralty does not set aside a salvage con- But the 
tract which appears otherwise unobjectionable, merely because thU not be set 
in the circumstances as they have in fact happened it would, but b^auae as^ 
for the contract, award as salvasfe a somewhat creater or a J^^^k* ^av© 

' o o . happened, 

somewhat less sum than that which the parties have agreed be- either party 
tween themselves ; or because it finds that one or other of the made a more 
parties might, as matters have turned out, have made a more g^n^^or, but 
prudent bargain (c). It not unfrequently happens either that for the agree- 

iii6riV| mo 

the services involve more risk or diflSculty than the salvor has Court might 

h &V6 ftlHTBTdfid 

foreseen, or, on the other hand, that they prove more easy of the salvors 

execution than the master of the ship to be salved when making far™®J, 

the bargain has supposed that they would be. But if they were smaller 

such services as were fairly within the meaning of the contract, 

the mere circumstance that the ease, or risk, or duration has 

proved to be greater or less than was expected when the contract 

was made, affords no ground for the Court's interference with it. 

"It is no argument," said Dr. Lushington in The True Blue {d)y Law stated by 

" against the validity of the contract, that in the first instance it ton in ^2%*^' 

was entered into under the impression that the service would be ^^^ ^^^' 

light, but that, in consequence of a change of weather or other 

oircumstances of that nature, it subsequently became more 

onerous. It is the very nature of agreements of this kind to fix a 

stated sum for compensation for a stated service, and the parties 

who enter into the engagement take the risk of any circumstances 

which may, in effect, alter the extent of the stipulated service." 

Language to the same effect was used by Dr. Lushington in the 

later case of The ReButtatet{e) ; The Firefly {/) ; and The Cato{g) 

(h) L. R. 1 A. & E. 68, at p. 61. at pp. li., lii. 

{e) See, for an example of an agree- (rf) 2 "W. Rob. 176, at p. 180. 

ment disadvantageous to the salvor, .. ^^ j^ 353 ^^ 3^^ 

Th^ Mulgrave, 2 Hagg. 78, as ex- ;' „ ,.«./.„., 

phiined by ©;. Lush^iton, The Ca. (/) ^wab. 240, at p. 241. 

Mmiw, 6 Notes of Cases, Suppl. xUil., iff) 35 L. J. Adm. 116, at p. 117. 
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Chapter DC. (where the ground of the attempt to set aside the agreement 
was the unexpected duration of the service). In The J(mge 
Andries {h)y the Friyy Council, affirming the judgment of Dr. 
Lushington (t), held that an agreement to perform a service of 
a salvage nature for a specific sum was not lightly to be set 
aside, either because the weather became tempestuous or because 
the vessel was longer in arriving at a port of safety than might 
reasonably have been expected. In The Waver ky (A), a case of 
very meritorious salvage service, in which there was a bargain 
for the London to tow the Waverleyy a disabled steamer, into 
Lisbon, then distant from twenty to thirty miles, for 400/., and 
after the making of the agreement the weather became much 
worse, causing the towing hawsers to part several times, placing 
both the vessels in considerable danger, and greatly prolonging 
the salvage service, Sir Bobert FhiUimore held that the master 
of the London was not entitled by reason of the supervening 
circumstances and the fact that the task had proved more 
difficult than was expected to declare the contract to be at an 
end, and he refused to increase the amoimt of remuneration 
fixed by the contract. " I feel, as strongly as any of my pre- 
decessors in this chair have felt, the duty and expediency of 
encouraging by liberal remuneration all salvage services, but I 
feel not less strongly the duty and expediency of not allowing a 
contract deliberately entered into between perfectly competent 
parties to be set aside by either of them because the execution of 
it has turned out more difficult or more easy than was antici- 
pated at the time of making the contract " (/}. In the later 
case of The Strathgarry^ where services were rendered under an 
agreement to tow a vessel for thirty minutes for 500/., and the 
services were productive of no good result, Bruce, J., said : " As 
the event proved, the services rendered by the Hawkhurat were 
not successful ; but in forming an opinion of the fairness or un- 
fairness of the agreement, I think that the Court must regard 
the position of the parties at the time the agreement was entered 

(k) Swab. 303. tendered, to coyer certain expenaee of 

(t) Swab. 226. ^® salvor, a Bum beyond the contract 

Tj « A AT? QAo amount, and it was nnaacceufdUj 

(*) li. K. 3 A. & E. 369. contended by the plaintifPa that after 

(t) The Waverlei/t L. B. 3 A. & E. such a tender the original contract 
869, at p. 381. It may be useful to could not be insisted on by the def end- 
note that in this case the defendants ants. 
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into. The agreement cannot become fair or unfair by reason of Chapter ix. 
circumstances which happened afterwards" {m). 

Lastly, in TheElfrida (n), a case before the Supreme Court 
of the United States, Brown, J., said with regard to the pro- 
position that the Court should set aside an agreement when the 
agreed remuneration turned out to be greater than the services 
were actually worth : " If when the contract is made the price 
agreed to be paid appears to be just and reasonable in view of 
the yalue of the property at stake, the danger from which it is 
to be rescued, the risk to the salvors and the salving property, 
the time and labour probably necessary to effect the salvage, and 
the contingency of losing all in case of failure, this sum ought 
not to be reduced by an unexpected success in accomplishing the 
work, unless the compensation for the work actually done be 
grossly exorbitant" (o). If the law were otherwise, salvage 
agreements would be of no practical value. 

Just as the Court will disregard an agreement made before In the case of 
salvage services are begun, if it holds the terms to be under all ^^itS"^ ^* 
the circumstances inequitable, so also where, after the services ^cT^-^ 
have been rendered, a payment for them has been made to the »<>* hold the 

salvor bound 

salvor, and he has given a receipt in the form of a discharge of if it holds 
all claims, the Court will nevertheless make him an award if it inequitable. 
holds the payment to be very inadequate, and it either finds the 
salvor to be an ignorant person who has not properly understood 
the value of his salvage services, although he may have under- 
stood the meaning of the receipt {p)y or finds that the circum- 
stances under which the receipt was signed are not satisfactorily 
explained by those who seek to set up the settlement as a bar to 
the salvage claim {q). 



The Cancellation of the Contract hy Mutual Consent. 

This is expressly mentioned by Dr. Lushington, in ITie (djThe 
JRepulse (r), as one of the ways by which a contract fixing the agreement 

may be can- 
Cm) (1396) P. 264, at p. 271. 3rd ed. (1887), vol. 2, p, 1891 ; The 
(n) (1898), 172 U. S. Eep. 186. Missouri't Cargo^ 1 Sprague (Amer.), 
(o) Ibid, at p. 197. 260, at p. 273. 
\p) The Silver MlHon, 2 SpkB.E. & (g) The Maegregw Zaird, W. N. 

A. 70; The Sir Robert Feel, 8th Deo. (1867) 308. 

1864, cited in Pritch. Adm. Dig., (r) 2 W. Rob. 396, at p. 397. 

r2 
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oelled by con- 
sent, eiUier 
express, or to 
be implied 
from the 
oonduot of 
the parties. 

Examples. 



salvage remuneration can be annulled. The cancellation may 
be effected either by express agreement between the parties or 
by conduct from which it ought to be inferred. An example 
of cancellation by express consent will be found in The Afiica {s)^ 
and of cancellation by consent to be implied from conduct in 
The Samuel (t). In the latter case, the facts of which were 
somewhat complicated, the material points were those: — The 
Samuel^ with a cargo of 750 tons of tallow and some lath- 
wood on board, grounded on the Hasborough Sand. The 
persons claiming as salvors agreed to lighten the ship and to 
take the cargo discharged in lightening to Yarmouth at a 
certain rate per cask, and also to do their best to get the ship 
oS. and into Yarmouth ; and for this latter service they agreed 
to accept such an amount of reward as the agents of the owners 
and underwriters should think fit. They then lightened the 
vessel, took her to Yarmouth Roads, and left her there, for the 
time, at anchor, as there was not sufficient water to enable them 
to take her into the harbour. The agents and the master, in- 
stead of waiting until the salvors shotdd resume the salvage, 
tried themselves to take the vessel into the harbour. The re- 
sult was that she got aground and broke up, and the tallow 
then remaining on board was saved by other salvors. The 
Court held that the contract must be taken to have been aban- 
doned by the owner's representatives, and awarded the first 
salvors 250/. in addition to 84/. previously paid to them. 



The burden 
of proof lies 
npon the 
party assert* 
ing the can- 
oellatioii. 



The burden of proof lies heavily upon those who assert the 
cancellation. "Whoever takes upon himself to establish the 
fact that the admitted agreement has been invalidated by 
consent of parties, is bound to prove by clear preponderance of 
testimony that it was so cancelled " (u). 



Salvors not In considering the various grounds upon which a salvage 
agreement agreement may be invalidated, it has, of course, been assumed 
stamJ^uper- ^^^ *^® services rendered by the salvors are such services as are 
yene render- -^thin the scope of the agreement — such as it is reasonable to 

ing the agreed . 

service im- suppose that the parties contemplated when they entered into 

possible, and , 

services of a the agreement. 

different 



(«) 1 Spks. E. & A. 299. 
(0 15 Jar. 410. 



(tt) Per Dr. Loshington, Ths BHt^f 
2 W. Bob. 167, at p. 172. 
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But a different coDdition of things is possible, and is not in Chapter ix. 
faot uncommon. After a proper and valid agreement for salvage nature or 
has been concluded, circumstances may supervene which, without deserying a 
fault on the part either of the salvors or of those on board the ha'^been 
salved vessel, make the service which was contracted for im- performed, 
possible or insufficient, and the salvors thereupon perform salvage 
services of a different kind or class from those which were stipu- 
lated for in the salvage contract, or which can fairly be treated 
as within its scope. Clearly, in such a case, the Court cannot 
hold the salvors to the terms of that agreement. The salvors 
have done that which, so far as the agreement went, they were 
not at all bound to do, and they are justified in asking for 
remuneration beyond the sum which they had agreed to accept 
only for different services. Such a case was that of The We%U ^ ^^' 
bourne (a?), decided in 1889 by the Court of Appeal (Lord Esher, 
M. E., Lindley and Bowen, L. JJ.). In this case the ss. Hotcick 
fell in with the ss. WeBtbourney which had lost her propeller 
about 260 miles east of Gibraltar, and 60 miles from Carthagena. 
The weather was then moderate. A parol agreement was made 
between the masters of the two vessels that the Mounck should 
tow the Weatbourne to Gibraltar, the tow supplying the hawsers, 
for 600/. After the commencement of the service the weather 
became most violent, hawser after hawser parted, and it was found 
to be impossible to take the WeBtboume to Gibraltar. The course 
was then, against the wish of the master of the Westbouf^ej 
changed, and she was towed to Carthagena. After arriving there 
the master of the Westbourne voluntarily signed a document 
setting forth in effect that the abandonment of the towage to 
Gibraltar and the change of course to Carthagena had been 
necessitated by the stress of weather, and the damage to hawsers, 
ship, and crew, caused thereby. The value of the salved vessel 
was 10,000/., and of her cargo 14,500/. Butt, J., held that 
under the oiroumstances the agreement was not binding, and he 
awarded to the plaintiffs 900/. as a fair and reasonable amount 
of salvage; and this judgment was afiSrmed by the Court of 
Appeal. 

*^ I am of opinion," said Lord Esher, in the course of his 
judgment, " that the agreement entered into by the master of 

{x) 14 P. D. 132. See per Dr. LuBhington, Ths William Brandt, Junior, 
2 Notes of Cases, Snpp. Urii. at p. Ixriiii 
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Chapter IX, the Hotcick and the Westbourne waj8 a towage agreement, but 
entered into whilst the Westbourne was in such exceptional 
danger that she required salvage assistance; it was thus a 
towage agreement to do work in the nature of a salvage service. 
If that agreement became more difficult to carry out by reason 
of succeeding circumstances, the Court could not therefore alter 
it. But if, by reason of circumstances over which the salvors 
had no control, the difficulty of the service was so far increased 
as to make it in fact a wholly different service firom that which 
was originally contemplated by the parties, or a service of a 
wholly different class, then the Court of Admiralty has a right 
to deal with the case as if the original agreement had not been 
made, and to make such an award as under the circumstances it 
may think right. In the present case, at the time this agree- 
ment was made, there is no doubt that the weather was bad, 
but it was weather which has been described as 'moderately 
bad.' The Westbourne was, however, so damaged that, although 
she could sail, she could not steer. She was, therefore, in 
manifest danger, and could only be placed in a position of 
safety by being towed into a port, and by the agreement in 
question that port was to be Gibraltar. But after this contract 
— ^whether regarded as a towage or a salvage contract matters 
not — ^was made, circumstances supervene putting it quite out of 
the power of the Howick to fulfil the original contract. The 
evidence on this point is conclusive, and supports the finding of 
the Trinity Brethren in the Court below and the judgment of 
Butt, J." 

The Master of the Bolls then proceeded to review the prin- 
cipal facts of the case, and concluded thus : — 

** The very parts of the vessel to which any other ropes would 
probably have been made fast had broken away, so that by the 
increase of the weather the circimistances had been wholly 
altered, and altered to this extent — ^that in my judgment, the 
ship, which was not in imminent danger before, although in a 
condition of helplessness, was put into a position of imminent 
danger. If the Howick had left the Westbourne at that time, 
she would probably have been lost. By the contract, the 
Howick had put herself in such a position that she was bound to 
remain by the other ship if she could. But the nature of the 
service had so altered, that instead of towing a helpless ship, she 
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was towing a Bhip in imminent danger, and witli only a single Cliapter ix. 
rope. I am of opinion that if she had continued to tow her 
towards Gibraltar, she would not only have placed her tow in 
more inmiinent danger, but would have been in imminent 
danger herself . Then the Hotcick could not, imder such cir- 
cumstances, properly tow the yessel upon the course that was 
originally agreed upon. She could not with safety attempt to 
tow her to Gibraltar. She was bound to go away from that 
course altogether under the wholly different circumstances which 
had arisen. It had thus become practically impossible for her 
to carry out the original contract. The nature of the circum- 
stances was altered, and the service had become different. The 
ship was in such danger that she required to be saved promptly, 
and she was saved by the prudence of the salvors. Under these 
circumstances, the Court of Admiralty had authority to deal 
with the question as though no contract had been made. If 
that is so, it is not suggested that the reward given by the 
Court below is an exorbitant sum. In my opinion, therefore, 
the appeal must be dismissed." 

So also in The Hestia (y), salvors who had contributed to some 
extent to the ultimate safety of a disabled vessel, were held not 
to be wholly disentitled to reward because they had made an 
express agreement which they failed to perform on account of 
supervening circumstances which rendered performance of the 
agreement difficult, though not impossible. 

It remains only to consider the competency of the parties who who ABE 
make a salvage agreement to bind by it persons other than salyags 
themselves. mbh?" 



So far, in the first place, as regards the owners of the salved The ship, 
vessel, it is clear that the master of that vessel is a party g^^^ 
competent to bind them by an agreement (2), unless it can be ^i^dbyan 
shown either (1) that the circumstances of the case did not make made hj the 

• J 1 ^ / \ / -^x n i ^ J master of the 

the agreement reasonably necessary [a) ; or, (2) from the terms salyed ship, 
of the agreement itself, that it could not be for the owners' 

(y) (1896) p. 193. p. 378. 

(s) The Afr'xeay 1 Spks. E. k, A. 299, (a) Per Brett, M. B., The Benpor, 

at p. 300; The Henry, 15 Jur. 183; 8 P. D. 115, at p. 118. Cf. also Th4 

The JTuverUy, L. R. 3 A. &E. 369, at MaHpoea, (1896) P. 273. 
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Chapter DC. benefit (6), as e,g.^ a oontraot with salvors for the purpose of 
saviDg only the lives of a master and a orew without regard to 
saving any property of the shipowner; or, perhaps, (3) as 
suggested by Dr. Lushington in The Eliae (c) in regard to the 
owners of the salving vessel, that the owner of the salved vessel 
was himself at hand and gave the master no authority. The 
master is appointed for the purpose of conduoting the navigation 
of the ship to a favourable termination, and he has, generally, 
as an incident to that employment, a right to bind his owners 
for all that is necessary for that purpose (d). Any person who 
is at the time properly acting in the command of the salved 
vessel is in the same position as the master himself in regard to 
authority to bind the owners. 



If the agree- 
ment is made 
not by the 
master or 
other person 
in oommand 
of the salved 
ship, the 
autnority 
must gene- 
rally be 
proved. 



In the case of a salvage agreement being made by some person 
other than the master or other servant of the shipowner properly 
in command of the vessel in distress, the agency, in order to 
bind the shipowner, must be proved. It was, however, held by 
Dr. Lushington, in The Cms V. (<?), that a master who is upon 
a foreign coast, and is ignorant of the language, is presumably 
entitled to delegate his authority to act in salvage matters for 
the owners of his ship to a vice-consul of the flag to which his 
ship belongs. 

The owner It is to be observed that the liability of the shipowner under 

oi the salved 

ship is liable to a proper Salvage agreement fixing the amount to be paid for 
of the stipu-^^ salvage is a personal liability for the whole of the stipulated 
Ittted reward, amount, and not, as in the case where there is no salvage agree- 
ment at all (/), or where there is a salvage agreement not fixing 
any amount of remuneration (^), merely a liability for such a 



yb) See per Barnes, J., The Mart' 
posay ubi tup., at p. 280 ; Ths Kilmdho 
(1900), 16 Times L. B. 165, where the 
master pnrpurted to bind his owners 
to pay salvage reward in respeot of 
services for which they were not liable 
to pay. Gf . also Th4 City of Calcutta 
(1898), 8 Asp. M. L. 0. 442, where 
the question was raised, bat left un- 
decided, whether the master has 
authority to bind his owners to 
submit the remuneration to arbi- 
tration. 



{e) Swab. 436, at p. 440. See also 
per Parke, B., JSeldon v. CampbeU, 20 
L. J. Exch. 342, at p. 344. 

(d) See per Parke, B., Beldon t. 
Campbell, 20 L. J. Ex. 342, at p. 344 ; 
and per Lord Blaokbum, Andenon t. 
Ocean Steamthip Co,, 10 App. Gaa. 107, 
at p. 116. 

(e) Lush. 683. 

(/) See on this. Chap. VIII. 
pp. 210—212. 

(^) 7%e Raiehj, 10 P. D. 114. 
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proportion of the salvage reward as the value of the ship and Chapter IX. 

freight bears to the valae of the cargo. There is an important 

decision of Butt, J., on this point, in the case of The Print 

Heinrieh (A). In that case the master of the ss. Prinz Heinrich^ 

which was in serious danger ashore on rocks in the Gulf 

of Tartary, entered into a written agreement with the master 

of the ss. Fei Lung, whereby he agreed to pay 200/. a day 

for every day the Fei Lung stood by and assisted by towing 

to get the Prinz Heinrieh out of her position of danger, and, in 

the event of the Prinz Heinrieh being got off or coming off the 

rocks during the continuance of the agreement, to pay 2,000/. 

beyond the daily pay of 200/. The same day the Prinz 

Heinrieh came off, either through the jettison of her cargo or 

(as the learned judge inclined to believe) through the towing of 

the Fei Lung. It was held that the plaintiffs, the owners of the 

Fei Lungy were entitled, in an action in personam^ to recover the 

whole of the sum claimed — 2,200/. — ^from the owners of the 

Prinz Heinrieh, In the course of the judgment, Butt, J., as 

to the liability of the shipowners for the whole amount of the 

agreed remuneration, observed (i) : — 

^' It has also been argued that the owners of the ship are not judgment of 
liable to pay the whole of this amount, because it is one agreed jjJ p^iw"^ 
upon for the whole of the salvage, and that the shipowners have -ff««'*»«A' 
only to bear the proportion that 3,500/., the value of their ship, 
bears to 14,000/., the value of the cargo. To that proposition I 
could, under no circumstances, assent. Even if my opinion were 
different, I consider that the owners of the Prinz Heinrieh have 
BO conducted themselves as to make themselves liable. I refer 
to the negotiations, the appointment of arbitrators, and the 
deposit of 2,200/. in a bank, all of which circumstances would 
tend to make the defendants now liable for the entire sum, if 
they were not so originally. The result has been to put the 
plaintiffs to rest in this matter, to lead them to believe that their 
claim was sure. It is wholly unreasonable to expect them, some 
two years after the suit in law has been decided, to obtain the 
larger part of the reward by arresting such portions of the cargo 

{h) 13 P. D. 31. For an earlier Cumbrian^ 6 Asp. M. L. C. 151. 
decision to the same effect, see Thd (t) At p. 33. 
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cai>ptdrix. afl they might ohanoe to find after this lapse of time. But, 
further, I am of opinion that when the captain of a ship reason- 
ably and properly enters into an agreement for the salvage of 
his ship for a particular sum, he binds the shipowners to pay 
the agreed amount. The cargo is on board, and the shipowners 
need not part with it till they have obtained security for any 
payments which they may have to nmke, or have made, in 
respect of it. In this very case the shipowners took a bond 
from the owners of the cargo for the payment of this salvage. 
It is said that the case of The Raishy {k) is opposed to this view, 
but I am of opinion that it is inapplicable to the facts of the 
present case. In The Raisby Sir James Hannen points out that, 
' the so-called agreement' did not pui'port to extend the liability 
of the shipowners, and that it did not cany the matter further 
than if the captain of the Raisby had simply accepted the services 
of the salving ship. The distinction is thus drawn between an 
agreement generally to tow or to salve a ship, and one for a 
salvage service for a particular sum. Moreover, there are dicta 
in the case of Anderson ^T Co. v. The Ocean Steamship Co, (/), 
in favour of the view I am now expressing. Therefore I am of 
opinion that this ground of defence fails, and I give judgment 
for the amount claimed with costs." 

The ownera In regard to the owners of the cargo on board a salved ship, 
boiu^^e '^ the master is not their agent so as to bind them or their cargo 
aro^not'i^d ^^ ^^^ Salvage agreement. " Neither the owners of the ship, 
l>ythet^Tag6 nor the master, have authority to bind the goods or the owners 
of the goods by any contract " (m). If, as happened in the case 
of Anderson v. The Ocean Steamship Co,^ referred to in the 
passage cited above from the judgment in The Prinz Heinrichy 
the owners of a salved ship have paid the salvors the whole 
of the sum fixed by a salvage agreement which was made by 
the master of the ship, and then seek to recover from the owners 
of the cargo, as a contribution in general average, a part of the 
amount so paid proportionate to the value of the cargo, it is 
open to the cargo ownera to dispute the reasonableness of the 
agreed salvage remuneration^ and to claim, as they successfully 



ag^reenie&t. 



{k) 10 P. D. 114. 
(/) 10 App. Cm. 107, 



(m) Per Lord Blaokbnm, AtuUrton 
y. Ocean SUamihip Co,, 10 App. Gas, 
107, at p. U7. 
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did in Anderson v. The Ocean Steamship Co.j to contribute only Chapter g. 
upon the basis of such lesser sum as may be adjudged to be 
reasonable as regards them. The fact that the shipowners have, 
tmder the salvage agreement, become bound to pay and have 
paid a certain sum is not conolusiYe, as against the owners of 
cargo, that the whole of it is chargeable to general average. 

With regard to various salvors, or sets of salvors, if the only In regard 
relation between them is the temporary association in the work where th^ 
of the salvage service, a salvage agreement made by the master SdepJndent 
of the vessel in distress with one of them, or, where there are salvors or seta 

' ' of salvors, the 

several sets of salvors, with one set of them, binds the rest only authority of 
if they concur in the making of it, or ratify it by their acts after the rest by a 
it has been made. The mere accident of co-operation in the J™^eiit 
salvage service gives no one of the salvors an implied agency to must be 

provecu 

contract with the representatives of the salved vessel on behalf 
of his co-salvors (n). 

Where the agreement fixing the amoimt of the salvage The power 
remuneration is made^ as is usually the case, with the master of If^ UMa^ 
a salving vessel, the question arises as to his competency to bind 3****JJ?* *^* 
his owners and his crew thereby. agreement. 

First, with regard to his owners : — ^The master has authority, 
if the occasion arises — ^but perhaps only in the absence of the 
shipowner or of means of communication with him (o) — to enter 
into a contract for the performance of salvage services, in the 
interest of the shipowner; and such a contract usually binds 
the shipowner (;?). The master has no authority, however, to 
bind the shipowner by a salvage contract in respect of past 
services, where those services, if they stood alone, would give 
rise to a right to salvage remimeration (g). Such services create 

(n) See The Charlotte, 3 W. Rob. 68, remuneratioii to arbitration, qu. : see 
at p. 74. The City of Calcutta (1898), 8 Asp. 



(1) 
owners. 



(o) The mite, Svab. 436, at p. 440. 



K. L. C. 442. 

{q) The Inchmaree, (1899) P. Ill 
(p) The Africa, I Spks. E. & A. (cited below, p. 253). And see the 
299, at p. 300 ; The Elite, Swab. 436, judgments of Sir F. Jenne in The 
atp.440;rAd-Bri/ai»i, iW.Bob. 40, at Margery, (1902) P. 167 (cited below, 
p. 43. Whether the master has power p. 254) and The Irieeland, (1904) P. 
to bind his owners to submit the 345 (cited below, p. 255). 
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Chapter IX. vested rights in the shipowner which the master is not competent 
to bargain away. But the fact that the master is not competent 
to bind the shipowner in respect of past services will not avoid 
the whole contract where the contract relates also to future 
services; and the Court will give effect to that portion of it 
which relates to future services, unless, of course, it is in« 
equitable (r). 

(2) The cnw As to his officers and crew, the authority of the master of the 
fJeT."^"^*^ salving vessel to bind them by a salvage agreement was, 
until recently, a matter of some uncertainty. In The Elise^ 
Dr. Lushington, in the course of his judgment («), described 
the master of a ship as being ^' on land as at sea, agent for the 
crew to bind them by agreement in respect of salvage com- 
pensation." His agency for this purpose was recognised also 
in the course of Sir Bobert FhiUimore's judgment in The 
Macgregor Laird (t). And in The Nasmyth (w), Butt, J., upheld 
an agreement by the master of the salving ship to perform 
salvage services for a fixed remuneration which the Court 
considered fair. On the other hand, both in The Britain (ar), 
and in the later case of The Sarah Jane (y), Dr. Lushington 
held that the crew of the salving vessel were not bound by a 
salvage agreement entered into by the master. In the course 
of his judgment in the second case (z), the learned judge said : 
** The question therefore arises, whether the master was autho- 
rized to act for the crew, without their consent being directly or 
indirectly first given. It is unnecessary, I think, to revert to tho 
principles which I examined in the case of The Britain^ and in 
other cases, for the purpose of showing that, in all ordinary 
cases of salvage, neither the owners nor the master has a power 
of binding the crew without their previous consent." 

It seems, however, now to be settled by the judgment of 
Phillimore, J., in The Inchmaree (a), that the decisions in 
The Britain and The Sarah Jane axe only supportable on the 
ground that in each case the agreement which was unsuccessfully 

(r) Th0 Inchmareiy «5i inf, (z) XJhi tup, at p. 118. 

(•] Swab. 436, at p. 440. (a) (1899) P. 111. And see the 

(0 W. N. (1867) p. 308. jadgmentB of Sir F. Jeime in Tk^ 

(u) 10 P. D. 41. Margery^ (1902) P. 157, and TKe Fnm- 

\x) 1 W. Bob. 40. Umd, (1904) P. 346, which are dtcd 

(y) 2 W. Bob. 110. bdow at pp. 254, 255, respeetiyely. 



THE CBEW Olf* THE SALVING VESSEL. 253 

set up by the def endaats against the claim of dissatisfied members ^ 
of the crew of the salving vessel, was an agreement made after 
the salvage service had bean rendered, and afler a right to salvage 
remuneration had arisen. 

In The Inchmaree the masters of salving vessels had signed TUlnchmafi* 
agreements in the following terms : — 

Hull, lOW January^ 1899. 

** I, the undersigned master of the tug , on behalf of 

myself and the owners and crew of such tug, do 
hereby agree to accept the sum of 20/. per tide, and 
150/. when floated, in full for all claims for rendering 
assistance to the stranded vessel Inchmaree. The 
agreement to apply as well to past as to future 
services, and such sum to be in full for all salvage 
and other claims on ship, cargo, and freight." 

Phillimore, J., after finding as a fact that the masters of the 
salving vessels did not agree or intend to agree to sell their 
past rights, said: ''There is the further question of the tug 
master's authority. My view about the matter is that, where 
there is .one continuous service, and some small step has been 
made in that service— a step which of itself would not give any 
right to salvage even though the vessel should be subsequently 
salved — and at some epoch the master of the salved vessel says, 
^ Now let us go no further without a bargain to cover what you 
have done as well as what you are going to do ' — then I think 
it is within the scope of the authority of the master of the 
salving vessel to enter into a bargain to cover both the past as well 
as the future services ; because the past service does not stand 
by itself — it has not by itself given any right, that is to say, in 
such a case there is no assessable value to give to the past 
service. But where the service is discontinuous with hours 
between, in which nothing is done at all, and where the past 
services give, as in this case, vested rights .... then I do not 
think that the master of the salving vessel has a right to 
bargain away the rights of his owner, or that of the crew, for 
those past services. Still less do I think that he has the right to 
make it part of the condition upon which he and his co-salvors are 



254 OF AGREEMENTS RELATING TO SALVAGE. 

^^P^*^ J^' to be employed for the future services. That is a kind of 
' truck ' which seems to me repugnant to public policy. I think 
that in this case the masters had no authority to bargain away 
the past rights of their co-salvors for the sake of being allowed 
to render the rest of the service. I therefore come to the con- 
clusion that that part of the contract cannot stand, both because 
it was not agreed to and because the plaintiffs' masters had no 
authority. But I do not see why the other half of the contract 
cannot stand by itself " (b). And the learned judge held that 
the amount fixed by the agreement in respect of the subsequent 
services must stand. 

It would appear, therefore, that a salvage agreement made 
by the master of a salving vessel in respect of past services will 
not ordinarily bind the crew or the owners ; but that where the 
agreement also relates to future services, the Court will give 
effect to so much of it as relates to those services, if to that 
extent it is not inequitable. 

Th« power of The owners of the salving vessel, in this matter of competency 
tho salviBg to act for the crew, seem to be in the same position as the 
S"mMter^'^^ master. In The Margeinj (c), both salving and salved vessels 

and crow b J ^vvere insured by their respective owners in associations, under 
a lalyage i . • -i . i . 

agxoement. the articles of which remuneration for salvage services was to be 
mutually settled by committees of the associations. Sir Francis 
Jeune (with whose judgment Barnes, J. concurred), after finding 
that the master and crew of the salving vessel were not parties 
to such arrangement, and could not be taken to have acquiesced 
in it, observed: '^I am not at all prepared to say that under 
certain circumstances an agreement made by the owners on 
behalf of the crew might not bind them, just as an agreement 
made under certain circumstances by the master may bind the 
ovmers. It is clear that if before the salvage service is rendered, 
the masters of the two ships meet together, they may make an 
arrangement by which, subject to the jurisdiction of this Court 
to see whether it is equitable or not, the masters can undoubtedly 
bind the owners. I should not be prepared to deny that an 
agreement made imder similar circumstances by the owners on 
behalf of the master and crew might not bind the master and 

(h) The Inchmaree, (1899) P. Ill, at pp. 116, 117. 
{e) (1902) P. 157. 
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crew ; but the reason for that is the necessity of the case. The <^*P^' ^- 
service has to be rendered on the spur of the moment, and if the 
agreement cannot be made by the only persons who are there to 
make it, it cannot be made at all. Therefore, ex necessitate^ an 
agreement so made binds ; but that is a very different thing 
from saying that when there is no stress at all, an arrangement 
made by the owners binds the master and crew, without any 
notice to the master and crew. That proposition I am not 
prepared to adopt, nor is it seriously contended " (rf). 

In the recent case of The FrieHland{e)^ shipowners, having TheFri^MUnd, 
been informed by telegraph that their vessel was lying disabled 
off the south coast of Ireland, agreed with the owners of a tug, 
known to be in the vicinity of the disabled vessel, that their 
vessel should be towed to Liverpool by the tug on the usual 
towage terms. Before, however, the agreement was made, and 
before the owners of the tug could instruct their tug-master, 
the tug-master had proceeded to the disabled vessel, and had 
begun towing her to Liverpool. 

In an action of salvage brought by the owners, master, and 
crew of the tug, Sir Francis Jeune, after holding that the 
owners were bound by the agreement, dealt with the question 
whether the master and crew were also bound by it in the 
following terms (/) : "The effect of the authorities appears to me 
to be this, that before such a service is performed, the owners 
have authority to bind the master and crew. On what principle 
that rests I am not very careful to inquire. It may be that it is 
to be put down to the principle that in the particular circum- 
stances, if a contract is to be made it must be made by the 
owners without communication with the master and crew, 
because no communication can be made with them ; and there- 
fore it is just like a bargain made by the master ex necessitate^ 
which binds the owners in the particular circumstances of the 
case. That may be the principle which enables the owners to 
bind the master and crew for future services, though they in no 
way acquiesce. Again, that may not be the real principle. It 
may be that when the master enters into service there is an 
implied contract by which the owners can bind him. It can 

[d) Ibid, at p. 165. W (1904) P. 315. (/) Ibid, at p. 361. 
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Chapter IX. ^j^jy apply, however, to ordinary services. Where there is some- 
thing special, out of the course of a man's ordinary employment, 
I should be very slow to think there could be any authority of 
that kind, and I am not sure whether all salvage would not be 
considered to be outside an ordinary agreement. I think that 
the authorities are pretty clear that as regards future services the 
owners can bind the master and crew by an agreement to which 
the master and crew are no parties, but I think it is otherwise 
as to past services. Here services had been done, or partly done, 
of a salvage kind, giving independent rights, and the owners 
cannot bargain away the vested rights of the master and crew 
by a bargain in which the master and crew do not acquiesce. 
That I think is the result of the various authorities upon 
this point." Later in his judgment, the learned President 
said (ff) : " Was this a discontinuous service in the sense that 
there was a discontinuance at the time the agreement between 
the owners was made, and did that agreement apply only 
to the future and not to what had happened in the past P I 
do not think so. It seems to be a continuous service in fact, 
of which a substantial part had been performed before the agree- 
ment was made." And he accordingly dealt with the claims of 
the master and crew on the footing of an ordinary salvage 
service. 



Setnbis that The captain of a King's ship which has been despatched upon 

Khig*8 ship * ft salvage service, probably ought not to make any agreement 
ou^ht Dot to ^jj.]^ ^]jQ master of the vessel to be salved as to the amount of 

make a salvage 

agreement, salvage remuneration (A). 



B.OFAGEEE- It is not an uncommon thing for those who are interested in 
APPOBTION- the salvage, either before (t) or after {k) the performance of the 
J2,vA0E salvage service, to agree amongst themselves as to its apportion- 
GeDerally up- ment. If the several parties so agreeing are in such an inde- 
honestly) and Pendent position that they can sufficiently defend their own in- 

the parties 

(^) Ibid, at p. 363. ArmHrong^ 3 Asp. M. L. C. 46 ; Th€ 

(A) See per Baggallaj, J. A., and Sunnxtide, 8 P. D. 137 ; lU WU^eim 

Lnsh, J., ITie Cargo ex JToosung, 1 Tell^ (1892) P. 337. 

P. D. 260. {k) See, for example, The J/rika, 5 

(f) See, for examples, The Jamee P. D. 192. 
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terests, and the agreement is not vitiated by fraud or by the Chftptw ix. 
inifi-Btatement or oonoealment of material facts, the Court will ?greemg are 

in an inda- 

generally enforce it. pendent 

position. 

Thus, in The James Armstrong (/), an agreement as to the Example, 
apportionment of the salvage which should be awarded, made 
between the owners of a steamship and the owners of several 
pilot-cutters, which together salved a derelict off the Soilly 
Islands, was upheld by Sir Bobert Phillimore. But, as in the But, if it 
case of contracts fixing the amoimt of salvage remxmeration, so JJ^rowment for 
in agreements for apportionment, the Court of Admiralty has ^^ '^f 
always asserted its jurisdiction to set the agreement aside if it the Court wiU 
deems it to be in any way inequitable {m)^ and, dfortioriy if it agreement, 
has been procured by any fraudulent or other improper action. 
Thus, in The EnchantresSy Dr. Lushington held that the Court of Example. 
Admiralty must refuse to sanction or enforce, because inequi- 
table, an alleged agreement, by which it "was said that the 
plaintiffs, three masters of Lowestoft fishing luggers, had bound 
themselves to accept such remuneration as the agent of the 
owners of the salving vessel should think fit to allot to them. 
<< The Court has held, and must hold," said the learned judge, 
* . . . ^' that agreements limiting the proportion of salvage 
money are to be maintained only so far as they are really equit- 
able. I am of opinion that the alleged agreement in this case 
is open to the objection that it is inequitable, and that, even 
if made, it is not binding on the plaintiffs." 

In judging of agreements for apportionment, as in judging of 
agreements fixing the amount of salvage, the Court will not set 
the agreement aside merely because the award of the Court, if 
there had been no agreement, might have been somewhat diffe- 
rent from the agreement (n) . 

The Court of Admiralty has always recognized the fact that The Court 
seamen, by reason of their inferior position and their ignor- J^^^^^'^ 
ance, are liable to be placed at a disadvantage in dealing with interests of 

seamen. 

the owner or the master of their ship as to the division of sal- 

(0 8 Asp. M. L. 0. 46. Phillimore, The Afrika, 6 P. D. 192, 

at p. 196. 
(m) See per Dr. Lushington, Th$ ^^j g^ ,^ ^^ j^ Phimmore. The 

£tiahantr$ttf Lush. 98 ; per Sir B. Jfrika, 6 P. D. 192, at p. 196. 
&. S 
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Chapter DC. vage, and aooordingly it scsnitmizes an alleged contract of ap- 
portionment with especial care in reference to their interest. 
" The policy of the law is to protect seamen from improvident 
arrangements, and to encourage their exertions to save life and 
Examplea. property" (o). In The BeuJah {p)j Dr. Lnshington altered, aa 
inequitable towards the seamen, an apportionment which was 
based upon a scale of distribution established in the service of 
the owners of the salving vessel, and he decreed an apportion- 
ment more favourable to the seamen and less favourable to the 
master of the salving vessel. 

In The Louka (q), the same learned judge treated as inequit- 
able, and refused to sanction, an agreement in reference to the 
division of salvage rewards, which was stated to have been made 
between the owners and the crews of three fishing smacks at 
the time of the hiring of the crews; and by his decree he 
nearly doubled the amount which the masters, mates, seamen, 
and apprentices would have taken according to the agreement 
scale, whilst he reduced the owners' proportion from nearly 
two-thirds of the whole salvage remuneration to about seven- 
sixteenths. 



Avoidance by With regard to agreements by which seamen bind themselves 

agreements to f orego any share in the division of salvage, the Legislature 

B^men^ind ^*®®^ ^^ intervened in the interest of seamen to protect them 

themselves to from the consequences of their own weakness or improvidence. 

forego any *■ 

share in sal- By the Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), 
' s. 166, sub-s. . (1), reproducing the Merchant Shipping Act, 
1854, s. 182, it is enacted — in accordance with the ancient 
practice of the Court of Admiralty (r) — that a seaman shall 
not by any agreement abandon any right he may have or 
obtain in the nature of salvage ; and every stipulation in any 
agreement inconsistent with this provision shall be void. 

But the same section of the Act goes on to declare (sub-s. (2)), 
that nothing therein shall apply to a stipulation made by the 
seamen belonging to any ship which, according to the terms of 

(o) Per Barnes, J., The JTilhelm (r) The JSnehantreu, Lush. 93, at 

Tell, (1892) P. 337, at p. 348. p. 96. Ab regards ajpprentieee, The 

{p) 1 W. Rob. 477. Columbine, 2 "W. Rob. 186. 
(q) 2 W. Rob. 22. 
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the agreement (»), is to be employed on salvage Bervioe "with Chapter ix. 
respeot to the remuneration to be paid to them for salvage 
services to be rendered by that ship to any other ship {t). 

By sect. 212 it is further enacted that no assignment or sale 
of salvage payable to a seaman or apprentice made prior to the 
accruing thereof shall bind the person making the same, and 
that no power of attorney or other authority for the receipt of 
any such salvage shall be irrevocable. 

In the case of The Bosario (u), it was decided by Sir Bobert The statute 
Phillimore that sect. 182 of the Merchant Shipping Act, 1854, ft|?^ment*'^ 
which, as has been already stated, is reproduced in sect. 156 of ™^®^*^ ** 
the Act now in force, applied not only to prior agreements, but agrreement 

, , i , i.i 1 .11 mhde prior to 

also to agreements made after salvage services have been per- the perfonn- 
f ormed ; and, therefore, that where some of the crew of the a^kage ^ 
salving vessel sued the owners, who had been paid the salvage sorvioe. 
remuneration, in an action for distribution of salvage, the 
defendants' plea that, after the performance of the salvage 
service and before the remuneration hsui been paid to them as 
agreed, the plaintifFs had, for valuable consideration, assigned 
to the defendants their interest in the remuneration due, or to 
become due, in respect of the salvage services, disclosed no 
defence to the action. But where, after a lump sum for sal- Bat not where 
vage had been paid to the owners of the salving ship, the h^be^^°*^ 
seamen employed a solicitor to settle for them with the owners effected by a 

BOUClvOlr 

as to their share of it, and to make an agreement for that employed by- 
purpose, and he agreed to accept, and accepted, on their behalf, to negotiate 
in satisfaction and discharge of their claim, a sum which the ^w^ere for 
Court (Sir Eobert Phillimore) found to be not extravagantly ad.vi«ing the 
small, it was held that the agreement was not void under 
sect. 182, and must be upheld, although if the matter had not 
been concluded by the agreement, the Court might have 
apportioned to the seamen a somewhat larger share than the 
agreement gave them (;r). 

In The Sattburn (y), decided imder the same section, it was 
held that an agreement between owners and crew that before 

(«) Neither the stipulation nor the (m) 2 P. D. 41. 

agreement need be in writing : The {x) The Jfiika, 6 P. D. 162. 

Fride of Canada, Br. & L. 208. (y) (1894) 7 Asp. M. L. C. 474. 

(t) Thifl sub-section reproduces 25 & And see The Wilhelm Tell, (1892) P. 

26 Vict. 0. 63, 8. 18. 337. 

82 
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cai>pt6r g. the apportionment of the salvage award the owners shall be 
entitled to deduct from the amount of the award the cost of 
repairing damage sustained by the salving vessel in the per- 
formance of the salvage operations is ^^ inconsistent with this 
provision," and therefore void. 



M. S. Act, 
1894, 8. 166, 
sab- 8. (2), 
oonaldered. 



The Merchant Shipping Act, 1894, s. 156, sub-s. (2) (see 
above, p. 258), while excepting from the operation of sub-s. (1) 
stipulations with respect to salvage remuneration made bj the 
seamen belouging to a ship which is to be employed on salvage 
service, does not make all agreements of the class therein speci- 
fied binding or conclusive (provided, of course, that they are 
honestly obtained from the seamen), but simply renders them 
not illegal. The Court is as free as it was before any legislation 
on the subject to refuse to sanction or enforce any such agree- 
ment if it appears to the Court to be inequitable in the circum- 
stances of the particulai* case. This was the interpretation 
placed by Sir Robert Phillimore in The Ganges {z) on the similar 
provision of the 25 & 26 Vict. c. 63, s. 18. In that case the 
plaintiff was temporary master of a steam-tug, in the place 
of one Butterfield, and as such, without any extraordinary 
exertion or peril, he assisted in rendering salvage services to a 
vessel in distress near the Hasborough Sands. The tug belonged 
to a Ghreat Yarmouth steam-tug company, whose business it was 
in great part to render salvage services and towage services in 
the nature of salvage. The crews of the company's tugs were, 
by a special agreement, paid wages and also a percentage on all 
towage and salvage money earned for the company. The 
plaintiff knew that Butterfield was employed under this agree- 
ment when he took his place, and he had always acquiesced in 
payment being made according to this agreement; but he claimed, 
in this action, a share in the salvage reward independently of the 
agreement. The Court held that the agreement, as it did not 
appear to be inequitable, either in itself or by reason of any 
special circumstances, was valid, and that the plaintiff was 
bound by it, and therefore could not claim salvage. 

In all such oases, strict proof of the agreement will be 
required. In The Pride of Canada (a), the attempt to prove a 



{t) L. R. 2 A. & E. 870, at p. 374. 



(a) Br. & L. 210. 
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parol agreement for the waiver of claims of salvage on the part OhapUr IX. 
of seamen employed in salvage servioes, on board of tugs of the 
United Steam-tug Co., was held by Dr. Lushington to have 
failed. 

In T^e Wilhelm Tell{b)y a steam trawler, the crew of which 
had signed articles containing a clause that they were to share 
in any salvage award according to specified proportions, was 
held not to be a ship ^' which according to the agreement is to 
be employed in salvage service.*' "She was, in fact, to be 
employed, according to the terms of the agreement, in trawling in 
the North Sea, and the clause as to salvage was only inserted in 
order to deal with the case of an apportionment of any salvage 
which she might have the good fortune to earn " (c). 

m 

It is to be noticed that masters are unaffected by these statu- The statntory 
tory provisions as to agreements by seamen in respect of salvage ^Shi^^rd 
remuneration (d). For by sect. 742 of the Merchant Shipping ^ agreements 

\ f *f ^ rr o \yj Be&men 

Act, 1894, the term " seaman " does not include master. It do not apply 
follows that an agreement made by a master to abandon his 
right to salvage reward, or an assignment or sale by him of his 
share of salvage reward before its accrual, if honestly made and 
equitable, will be binding on him. 

It remains only to mention the case of alleged customary as to implied 
agreements — agreements which the Court is asked to imply from ^SoTa^Mffe 
the usas:e of a particular occupation or a particular locality, o'» particular 

, ... . . occupation 

when a question as to the division of salvage remuneration arises or locality 

affects aiv* 

in regard to persons engaged in that occupation or belonging to portiom^t. 
that locality. There is no doubt that in some places on the 
coast a conventional scale of distribution of salvage reward does 
exist amongst the boatmen, smacksmen, and fishermen (e). But 
the Court of Admiralty would uphold such a customary rate The Court 
of apportionment only when it was shown to be in all respects ^^usi^ 
equitable. Certainly, on principle, and quite apart from the ^^^Ai. 
Merchant Shipping Act, 1894, s. 156, which has been already 
considered, it would not sanction a custom by which one who 

(b) (1892) P. 337. {e) See Board of Trade Xnatmotioiis 

W ^^' »* P- 347. to Beodvers of Wredk and Other 

(d) Qee The Wilhelm Tell, (1892) P. ^«, . - „ v 

837, at p. 347. ^®««»» ^S»«» ^- ^^^ W- 
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OF AQREEBfENTS RELATIKG TO SALVAGE. 



Chapter IX. 

It muBt not 
exolnde from 
aharein sal- 
vage one who 
has assisted in 
the salvage 
aervioe. 



Tke John. 



The Sarah. 



The Sandeend. 



actually rendered salvage service would be shut out from all 
share in the reward. In the case of a salvage service rendered 
by a fishing smack of Hull, the crew consisted of a master, two 
able seamen, and a boy. The master and seamen were paid by 
shares of the earnings, and the boy by weekly wages. In a 
suit by the boy for distribution of salvage it was alleged that a 
custom existed at Hull whereby, when persons are engaged 
in the fishing trade, those who receive wages are excluded from 
reward for salvage services. The Court held that no such 
custom could be recognised as a bar to salvage (/). On the 
other hand, "local and customary agreements, if equitable, 
such as that where there is a lifeboat company, those who stay 
shall be rewarded as those who go, the Court will favourably 
consider" (g). In The Sarah (h), a custom was alleged to exist 
at the port of Liverpool, with regard to steamtugs belonging to 
that port, fixing, according to a percentage scale, the share to be 
taken by the crew of a tug in remtmeration awarded in respect 
of salvage services. The Court, however, was relieved from any 
necessity to decide as to the validity of the custom, by an 
arrangement between the parties, with the consent of the Court, 
that the claimants should be remunerated according to the per- 
centage scale, and with such further sum as the Court should 
think just. The Court awarded to three of the plaintiffs, 
beyond the percentage, special gratuities because they had gone 
on board the salved vessel when deserted by her own crew, and 
had rendered special services. In The Sandsend (t), a custom was 
alleged to exist on the East Coast that when boatmen and a tug 
go out together to perform salvage services they share salvage 
remuneration equally ; but the Court, while not inclined to hold 
such a custom inequitable, found that its existence had not 
been proved. 



(/) The John, 28 Jan. 1846, Pritoh. 
Adm. Dig. 3rd ed. (1887) vol. 2, 
p. 1890. 

(ff) Per Dr. Lnshington, The Xti* 



ehantreu, Losh. 93, at p. 97. 

(h) 3 P. D. 39. 

(i) Shipp. Gaz. Weekly Snmmaiy, 
May 22, 1903. 
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EN 

The following are particulars of eoxne modem eases in which the salvage 

are necessarily incomplete ; but, such as they are, 

Time 
of Service. 




Za Champagne (Passenger S.S.) . . 

The TaurenfeU (S S.) 

The Oulf of Genoa (S.S.) 

The Cavour (S.S.) 

The Konff Alf {S.S.) 

The Fmtneula (Passenger S.S.) . . . 

The JFastwater ^S S.) 

The Haddonhall (vS.S.) 

The Broadgarth (S.S.) 

The Sheikh (S.S.) ,.,,,... 

The El'amy (S.S.) 

The Fhiladelphian (S.S.) 

The Etruria (PafiseDjrer S.S.). . , . . 

The Border Knight (S.S.) 

The MarienfeU (S.S.) , 

The Pei-eia {S.S.) 

The Belgenland (Passenger S.S.) . . 

The Boverie (S.S.) 

The Scotia (Passenger S.S.) 

The Sola {S.S.) 

The Waikato (S.S.) 

The Battereea (S.S.) 

The Ragni (S.S.) 

The Diciembre^.S.) 

The Ravenna (Passenger S.S.) ... . 

The Malin Head (S.S.) 

The Germania (S.S.) 

The William Adameon {S.S.) 

The Valhal (S.S.) 

Thelris (S.S.) 

The Almond Branch (S.S.) 

The Ffaiz (Passenger S.S.) 

The Buluwayo (Passenger S.S.) . . . 

The Bertha 

The Glenhchy (S.S.) 

The Toscana (Passenger S.S.) 

The Goyerri (S.S.) 

The Rupel (S.S.) 

The Teutonia (S.S.) 

The Quanche (S.S.) 



Shipp. Gaz. Weekly Summary, Jane 17th, 1898 

Ibid., November 3rd, 1899 

Ibid.^ June Ist, 1900 

Ibid., April 26th, 1901 

Ibid., June 28th, 1901 

/*irf., July I2th, 1901 

Ibid., Noyember 8th, 1901 

Ibid., November 8t;h, 1901 

Ibid., November 8th, 1901 

Ibid., February 21st, 19 j2 

iAirf., Marrih 2l8t, 1902 

Ibid, April nth, 1902 

Ibid., April 18th, 1902 

Ibid., August Ist, 1902 

Ibid., October Slst, 1902, 



The Bremen (Passenger S.S.) 

The Italia (Passenger S.S.) 



The Farringford (S.S.) 



• •*.■• .... 



Ibid., November 7th, 1902 

/*trf., November 28th, 1902 

Ibid., January 23rd, 1903 

/Airf., February 6th, 1903 

Ibid., March 27th, 1903 

Ibid. , April 9th , 1 903 

Ibid., April 17th, 1903 

Ibid.,Jtme 19th, 1903 

Ibid., June 19th, 1903 

Ibid., November 6th, 1903 

Ibid., November 27th, 1903 

(1904) P. 131 

Shipp. Gaz. Weekly Summary, Jan. 22nd, 1904 . . 

Ibid., April 29th, 1904 

Ibid., May 13th, 1904 

Ibid., May 20th, 1904 

Ibid., May 20th, 1904 

Ibid., June 17th, 1904 

Ibid., July 15th, 1904 

Ibid., February 3rd, 1906 

(1905) P. 148 

Shipp. Gaz. Weekly Summary, May 19th, 1905... 

/*«;., May 26th, 1906 

Ibid., November 10th, 1906 



Ibid., November 15ih, 1906 



Ibid., January 26th, 1906 
Ibid.,T£Aj 25th, 1906.... 



The Craigellachie (S.S.) 

The Lineaim (S. S.) 

The Algores (S.S.) 

The Hohenzollem (Passenger S.S.). 

The Ivydene (S.S.) 

The Foseidon (S.S.) 

The Bretland {S S.) 

The America (Passenger S.S.) . , , , 
The Zineluden {S.S.) ,.., 



Ibid., June 1st, 1906 



Ibid., June 22nd, 1906 

Ibid., July 13th, 1906 

Ibid., July 20th, 1906 

Ibid., August 10th, 1906 . . 
Ibid., November 2nd, 1906. 
Ibid., February Ist, 1907 . 
Ibid., February 1st, 1907 . 
Ibid., February 8th, 1907 . 
Ibid., February 8th, 1907 . 



3 days, 7 hrs. 

4 dayfl. 
4} days. 

8 dayff. 
2^ dajs. 

6 dav8. 

4 days. 
11 days. 

2 dnys. 

6 days. 

10 days. 
4 days. 

11 days. 
6 days. 

6| days. 

4 hours. 

6^ days. 

6 days. 

39 hours. 

2 hours. 

3 days. 
38 hours. 
12 hours. 
26 hours. 
32houn, 
92 hours. 

9 hours. 
32 hours. 
36 hours. 
36 hours. 
2| days. 
34 hours. 
24 hours. 



8 days. 
• 2 days. 


6 hours. 


7^ hours. 


3 days. 


1 hour. 


3} days. 
2 days. 


15 hours. 


21 hours. 


2dayF. 
1 hour. 


48 hours. 


about 66 his 


83 hours. 


78 hours. 


7 days. 
3) to 4 days 



(a) A full list of salvage-towage cases up to 1887 inll be 
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DIX A. 

services mainly conBisted of towing disabled vessels (a). 
they form material for interesting comparison. 



The particulars 



DiBtance 
Towed. 



497 
620 
460 
770 
180 
972 
380 
800 
274 
332 
1,253 
640 
780 
480 
600 

709 
867 
190 
6 
460 
230 

60 
106 

73 
533 

20 
114 
175 

90 
265 

56 
118 
150 
812 
195 

25 

16 
470 



280 
190 

12 

85 

120 

5 to6 

240 
145 
140 
1,100 
200 



m 



ile8 



Weather. 



Bad. 

Moderate. 

Rough. 

Moderate. 

Rough. 

Fair. 

Moderate. 

Bad. 

Rough. 

Rough. 

Rough. 

Rough. 

Rough. 

Moderate. 

Rough. 

Fair. 

Fair. 

Fair. 

Moderate. 

Bad. 

Moderate. 

Rough. 

Rough. 

Rough. 

Moderate. 

Rough, fog. 

Rough. 

Rough. 

Rough. 

Rough. 

Moderate. 

Rough. 

Rough. 

Moderate. 

Rough. 

Moderate. 

Fair. 

Bad. 

Moderate. 

Moderate. 

Fair, fog. 
Moderate. 

Moderate. 

Moderate. 

Moderate. 

Rough. 

Moderate. 

Fair. 

Rough. 

Rough,fog. 

Fair. 

Rough. 



Value 
Salved. 



410,000 

141,631 

120,972 

92,500 

5,130 

29,000 

27,730 

26,500 

20,250 

76,380 

28,400 

109,531 

214,827 

40,340 

149,693 

25,340 

31,504 

30,246 

25,193 

27,000 

140,816 

14,000 

8,501 

52,800 

50,726 

27,600 

8,500 

13,498 

2,307 

R.T.932 

69,500 

140,000 

63,304 

1,250 

148,008 

87,437 

13,700 

8,025 

15,000 

6,700 

239,504 
83,940 

20,000 

83,597 
33,000 
3,767 
61,453 
28,000 
31,234 
21,805 
36,600 
122,051 



Value 
Salvor. 



60,471 

252,620 

164,667 

79,025 

3,000 

67,231 

16,000 

118,891 

30,000 

38,865 

63,016 

78,049 

93,200 

80,147 

241,400 

130,000 

45,624 

248,960 

16,810 

13,600 

167,500 

12,000 

11,580 

142,500 

123,966 

91,301 

6,450 

85,200 

23,649 

10,000 

36,000 

37,800 

21,895 

6,500 

131,000 

68,688 

35,725 

79,486 

36,045 

36,506 

68,000 
109,000 

42,000 

206,060 
39,289 

211,800 
63,660 
14,700 
93,000 
3,600 
86,000 
68,000 



Lobs, Damage, or Detention of Salvor. 



3} days ; £172 expenses 

8 days ; £720 expenses 

8 days ; losses and expenses, £1,093. ........... 

5 days • 

4 days' fishing 

12^ days ; £309 expenses and damage 

£100 expenses 

7 days ; £550 expenses 

8 days ; damage to machinery and rudder ...... 

10 days ; £229 expenses .' 

8 days 

4 days; £317 expenses, exclusive of coal & stores. 
1 2 days ; £300 expenses, exclusive of coal & stores. 

9 days ; £166 expenses*, exclusive of coal 

5 days ; £192 expenses • 

6 hours ; £35 expenses » 

10 days ; £211 expenses 

10 days 

Expenses and damage, £227 

24 hours • • . . 

3 days 

29 hours • • 

2 days ; £97 expenses 

Depreciation of cargo, £196 

1 J days 

3 days • 

41 days 

Zi days ^ 

2} days ; £80 expenses 

3 days* fishiog and market lost 

7 days ; £361 expenses .... 

73 hours ; £13 expenses • 

30 hours ; £31 expenses 

1 day 



6 to 7 days ; loss of chartered cargo ; £130 damage. 
3 days 

16 hours • 

4| days ; £150 expenses 

2 hours 

3 days 

£500 expenjBBS and damage 

£100 expenses & damage ,* loss of 10 days' fishing, 

£386 expenses ; 6 days • 

£260 expenses 



16,000 

7,600 

7,000 

4,000 

686 

3,200 

1,760 

4,650 

2,100 

6,000 

4,600 

6,000 

11,000 

8,250 

7,000 

700 

3,600 

7,000 

2,000 

1,250 

6,500 

1,100 

450 

2,000 

2,260 

3,700 

760 

960 

460 

960 

2,700 

7,600 

2,000 

150 

7,500 

3,000 

700 

800 

1,000 

Tender 

£150 

upheld 

6,000 

3,750 

Tender 

£1,000 

upheld 

1,200 

1,760 

300 

2,700 

2,600 

1,900 

1,000 

2,000 

4,500 



found in Pritohard*s Adm. Digest, 3rd edition, 
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INTERNATIONAL CONVENTION FOR THE XJNIPIOATION 

OF THE LAW OF SALVAGR 

At a Diplomatic Conference held at Brussels in October, 1905, for 
the consideration of proposals formulated by the International 
Maritime Committee for the establishment of uniform legislation 
with regard to collisions and salvage at sea, the following Conven- 
tion was adopted as the basis of the unification of the law of 

salvage : — 

Article 1. 

(a) No distinction shall henceforth exist between assistance and 
salvage, (b) The word salvage in this code includes 
assistance, (c) Salvage services rendered to sea-going 
vessels and their cargoes, and similar services rendered by 
sea-going vessels to inland craft, shall be regulated by the 
following provisions, without regard to the waters in which 
the services shall have been rendered. 

Article 2. 

(a) Every salvage service which, in fact, contributes to the safety 

of the salved property confers a right to just remimera- 
tion. 

(b) Nothing is due if the assistance rendered does not contribute 

to safety as aforesaid. 

(c) In no case shall the award exceed the salved value of the 

property. 

Article 8. 

The following persons are not entitled to any remuneration, that 
is to say — (a) persons who have taken part in the salvage operations 
oontraiy to an express and reasonable prohibition by the salved 
vessel; (b) persons who have fraudulently secreted the salved 
property or any portion thereof. 

Article 4. 

A tug has no right to salvage remuneration in respect of its tow, 
unless such services are of so exceptional a character as not to fall 
within the scope of the contract of towage. 
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Abtiole 5. 

The fact^ that both the salving and salved vessels are the property 
of the same owner does not bar the right to salvage remuneration. 

Artiole 6. 

The amoiint of the salvage remimeration shall be determined by 

agreement between the parties ; or in default of such agreement by 

the Oourt. 

Abtiole 7. 

Every salvage agreement entered into in the hour of danger, and 

under its influence, may, on the application of either party, be 

modified by the Court, if in its opinion the bargain so made is 

inequitable. 

Abtiole 8. 

The remuneration is fixed by the Court according to the circum- 
stances of the case, taking into consideration: — (a) Firstly, the 
success achieved, the efforts and merits of the salvors, the danger 
run by the salved vessel and her cargo, and by the salvors and 
their vessel, also the expenses incurred and damage suffered by the 
salvors, due regard being had to any special appropriation of the 
salvor's vessel for salvage purposes ; (b) secondly, the value of the 
property saved and of the salvor's vessel. 

Abtiole 9. 

The action for salvage remuneration is subject to a prescription 
of two years from the date when the salvage services were ended. 
Provided always that : 

(a) The grounds upon which such prescription may be suspended 

or interrupted shall be determined by the law of the 
Court where the case is tried. 

(b) The fact that the plaintiff has not had a reasonable oppor- 

tunity of seizing the salved vessel within the territorial 
waters of the State where he is domiciled or has his 
principal place of business may be deemed to be a 
sufficient ground for the suspension of the prescription 
imposed by this Article. 

Abtiole 10. 

(a) The master of every ship shall, if and so far as he can do so 

without serious danger to his own vessel, crew and pas- 
sengers, render assistance to every person, even an enemy, 
found at sea in a position in which his life is in danger. 

(b) The owner of the vessel shall not be held personally respon- 

sible for or by reason of any breach by his master of the 
preceding provision. 
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Article 11. 

The High Contracting Parties whose laws do notpnnish infringe- 
ments of the preceding Articles agree to take or to propose to their 
respective legislatures steps necessaiy for the punishment of such 
infringements. The High Contracting Parties will as soon as 
possible communicate to one another the laws which already may 
have been promulgated, or are intended to be promulgated, to give 
effect to the foregoing provision. 

Article 12. 

The present Convention is without prejudice to the provisions of 
national legislations or of international treaties for the organisation 
of salvage services by or under the control of public authorities. 

The provisions respecting salvage remuneration do not refer to 
life salvage, and are without prejudice to the provisions of national 
laws relating thereto. 

Article 13. 

The present Convention does not apply to ships of war or to 
national vessels engaged solely in the public service. 

Article 14. 

(1) Save as next hereinafter mentioned the rights and liabilities 

of aU parties interested shall be regulated by the provi- 
sions of the present Convention — (a) when either the 
salvors* vessel or the salved vessel belongs to one of the 
Contracting States; (b) in all other cases in which the 
national law shall decide that the provisions hereof are 
applicable. 

(2) Article 10 is applicable only between vessels belonging to 

Contracting States : nevertheless, nothing herein contained 
shall be construed in any way to limit the provisions of 
national laws relating thereto, if any. 

Article 15. 

The delegates of the Contracting States shall, three years after 
the present Convention comes into force, meet at Brussels with the 
object of considering what improvements may be effected, and 
especially of extending, if possible, the sphere of its application. 

Article 16. 

States not having signed the present Convention shall at their 
request be admitted to become parties thereto. Such adhesion 
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shall be notified through diplomatic channels to the Belgian 
Govemment, and by it to each of the other Governments ; it shall 
become effective one month after the despatch of the notification 
issued by the Belgian Goyernment. 

Abtigle 17. 

The present Convention shall be ratified, and the ratification 
shall be deposited at Brussels as soon as possible. At the expiry 
of a period of two years, counting from the day of the signature of 
the Convention, the Belgian Government shall enter into relations 
with the other Governments, which may have declared their readi- 
ness to ratify it, with the object of determining whether it is then 
desirable to put it into force. In case it be so decided, the ratifica- 
tions shall immediately be deposited, and the Convention shall take 
effect one month after such deposit. The protocol shall remain 
open for another year in favour of States represented at the 
Brussels Conference who may not then have ratified ; after that 
period such States can be admitted only in the manner indicated in 
Article 14. 

Abtigle 18. 

In case one or other of the Contracting Parties should renounce 
the present Convention, such renunciation shall have no effect until 
one year after the day on which it has been advised to the Belgian 
Government, and the Convention shall remain in force between the 
remaining Contracting Governments. 

In witness whereof the plenipotentiaries of the several States 
have signed the present Convention and attached their seal thereto. 
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APPENDIX G. 



SALVAGE AGEEEMENT ON BASIS OF LLOYD'S STANDABD 
FOEM OF " NO CTJEE-NO PAT " AGEEEMENT. 



It is aqreed between acting for the owners of the ship 

and her cargo according to their respective interests and 
(hereinafter called ^' the contractor") that the latter shall endeavour 
to salve the said vessel and her cargo and to take the same into 
or such other place as may be hereafter agreed between the 
parties hereto. The said services shall be salvage services and 
shall be rendered upon and in accordance with the terms of the 
Stctndard Form of " No Cure — No Pay " Agreement published by the 
Committee of Lloyd's, the provisions of which shall apply to this 
Agreement as if actually inserted herein. 

The remuneration demanded by the contractor and which, subject 
to the provisions of the said Standard Form, shall be paid to him for 
his services is £ in case of success, and a maximum of 

per cent, of the value or proceeds of the property salved in case of 
only partial success. 

Subject to the provision of the Standard Form the contractor shall 
have a lien on the property salved for his remimeration. 
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STANDAED FOEM OF SALVAGE AGEEEMENT (a) 
{Approved andpuhlinhed hy the Committee of Lloyd? s). 

No Cube — ^No Pay. 

On board the 

Dated 190 . 

It is hereby agreed between Captain of the (after- 

wards called *'the master") and (afterwards called '^the 

contractor ") as foUows : — 

1. The contractor agrees to use his best endeavours to salve the 

and her cargo and take her into or other place to be 

hereafter agreed with the master, providing at his own risk all 
proper steeon and other assistance and labour. The services shall 
be rendered and accepted as salvage services upon the principle of 
** no cure — ^no pay" and the contractor's remuneration in the event 
of success shall be £ , that being the sum demanded by him, 

unless this sum shaU afterwards be objected to as hereinafter 
mentioned in which case the remuneration for the services rendered 
shall be £xed by arbitration in London in the manner hereinafter 
prescribed : and any other difference arising out of this agreement 
or the operations thereunder shall be referred to arbitration in the 
same way. 

2. The contractor may make reasonable use of the vessel's gear 
anchors chains and other appurtenances daring and for the purpose 
of the operations free of costs but shall not unnecessarily damage 
abandon or sacrifice the same or any other of the property. 

3. Notwithstanding anything hereinbefore contained should the 
operations be only partially successful without any negligence or 
want of ordinary skill and care on the part of the contractor or of 
any person by him employed in the operations, and any portion of 
the vessel's cargo or stores be salved by the contractor, he shall 
be entitled to reasonable remuneration not exceeding a sum equal 
to per cent, of the estimated value of the property salved 
at or if the property salved shall be sold there then not 
exceeding the like percentage of the net proceeds of such sale after 
deducting aU expenses and customs duties or other imposts paid or 
incurred thereon but he shall not be entitled to any further re- 
muneration reimbursement or compensation whatsoever and such 
reasonable remuneration shall be fixed in case of di£Eerence by 
arbitration in manner hereinafter prescribed. 

4. The contractor engages not to arrest or detain the vessel or 
cargo or property salved except in the event of any attempt being 



(a) See, on this agreement, TJ^e City of NewemiU (1898), 8 Asp. H. L. G. 
442 (C. A.). 
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made to remove tlie same from without his consent before the 

said sum of £ or the said maximum remuneration mentioned 

in Clause 3 (as the case may be) has been deposited in cash with 
the Committee of Lloyd's to abide the result of the arbitration 
hereinbefore mentioned, or such security or bail therefor as the 
Committee may in their absolute discretion consider sufficient has 
been given to them to abide the like result. Subject to this agree- 
ment the contractor shall have a lien on the property saved for 
his remuneration. 

6. The Committee of Lloyd's after the expiry of forty-two days 
from the date of the deposit having been made or security or bail 
having been given as provided for in Clause 4 shall realize or enforce 
the same and pay over the amount thereof to the contractor unless 
they shall meanwhile have received written notice of objection and 
a claim for arbitration from any of the parties entitled and autho- 
rized to make such objection and claim or unless they shall them- 
selves think fit to object and demand arbitration. The receipt of 
the contractor shall be a good discharge to the Committee for any 
monies so paid and they shall incur no responsibility to any of the 
parties concerned by making such payment and no objection or 
claim for arbitration shall be entertained or acted upon unless 
received by the Committee within the forty-two days above 
mentioned. 

6. Li case of arbitration the Committee of Lloyd's shall forthwith 
upon the publication of the award pay to the contractor out of the 
cash deposit, or by realizing or enforcing the security or bail the 
amount awarded to him, and shall pay the balance (if any) of the 
deposit to the depositors whose receipts shall be a good discharge 
for the same. If the award increases the remuneration the parties 
mentioned in Clause 12 shall pay the difference to the contractor. 

7. The Committee of Lloyd's shall not be in any way responsible 
for the sufficiency of any security or bail accepted by them, nor 
for the default or insolvency of any person giving security or bail. 

8. In case of objection being made and arbitration demanded, 
the remuneration for the services shall be fixed by the Committee 
of Lloyd's as arbitrators or at their option by an arbitrator to be 
appointed by them, unless they shall within thirty days from the 
date of this agreement receive from the contractor a written or 
telegraphic notice appointing an arbitrator on his own behalf, in 
which case such notice shaU be communicated by them to the 
managing owner of the vessel and he shall within fifteen days from 
the receipt thereof g^ve a written notice to the Committee of Lloyd's 
appointing another arbitrator on behalf of all the parties interested 
in the property salved ; and if the managing owner shall fail to 
appoint an arbitrator as aforesaid the Committee of Lloyd's shall 
appoint an arbitrator on behalf of all the parties interested in the 
property salved or they may if they think fit direct that the con- 
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tractor^s nominee shall act as sole arbitrator; and thereupon the 
arbitration shall be held in London by the arbitrators or arbitrator 
BO appointed. If the arbitrators cannot agree they shall forthwith 
notify the Committee of IJoyd's who shall thereupon either them- 
selves act as umpires or shall appoint some other person as umpire. 
Any award of the arbitrators or arbitrator or umpire shall be final 
and binding on all the parties concerned and they or he shall have 
power to obtain call for receive and act upon any such oral or 
documentary evidence or information (whether the same be strictly 
admissible as evidence or not) as they or he may think fit, and to 
conduct the arbitration in such manner in all respects as they or he 
may think fit, and to maintain reduce or increase the sum demanded 
by the contractor. The arbitrators or arbitrator and the umpire 
(including the Committee of Lloyd's if they act in either capacity) 
may charge such fees as they may think reasonable, and the Com- 
mittee of Lloyd's may in any event charge a reasonable fee for 
their services in connection with the arbitration, and all such fees 
shall be treated as part of the costs of the arbitration and award 
and shall be paid by such of the parties as the award may direct. 
Save as aforesaid the statutory provisions as to arbitration for the 
time being in force in England shall apply. 

9. The Committee of Lloyd's may in their discretion out of the 
cash deposit or out of the security or bail (which they may realize 
or enforce for that purpose) pay to the contractor on account before 
the publication of the award such sum as they may think reason- 
able on account of any out-of-pocket expenses incurred by him in 
connection with the services. 

10. The master is not authorized to make or give and the con- 
tractor shaU not demand or take any payment draft or order for or 
on account of the remuneration. 

11. Any dispute between any of the parties interested in the 
property salved as to the proportions in which they are to contribute 
to the cash deposit or the sum awarded or provide the security or 
bail or as to any other matter concerning them shaU be referred to 
and determined by the Committee of Lloyd's whose decision shall 
be final and is to be complied with forthwith. 

12. The master enters into this agreement as agent for the vessel 
and cargo and the respective owners thereof and binds each (but 
not the one for the other or himself personally) to the due perform- 
ance thereof. 

13. Any of the following parties may object to the sum named in 
Clause 1 as excessive or insufficient having regard to the services 
which proved to be necessary in performing the agreement or to the 
value of the property salved at the completion of the operations and 
may claim arbitration viz. : — (1) The owners of the ship (2) Such 
other persons together interested as owners and/or underwriters of 
any part not being less than one-fourth of the property salved as 

K. T 
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the Oonimittee of Lloyd's in their absolate discretion may by reason 
of the substantial character of their interest or otherwise authorize 
to object (3) The contractor (4) The Committee of Lloyd's (b) — ^Any 
such objection and the award upon the arbitration following thereon 
shall be binding not only upon the objectors but upon all con- 
cerned provided always that the arbitrators or arbitrator or umpire 
may in case of objection by some only of the parties interested 
order the costs to be paid by the objectors only, provided also that 
if the Committee of Lloyd's in their public capacity be objectors 
they shall not themselves act as arbitrators or umpires. 

14. If the parties to any such arbitration or either of them desire 
to be heard or to adduce evidence at the arbitration they shall give 
notice to that effect to the Secretary of Lloyd's and shall respec- 
tively nominate a person in London to represent them for all the 
purposes of the arbitration and failing such notice and nomination 
being given within fourteen days or such longer period as the said 
Committee of Lloyd's may allow after the notice of objection the 
arbitrators or arbitrator or imipire may proceed as if the parties 
failing to give the same had renounced their right to be heard or 
adduce evidence. 

15. Any award, notice, authority, order, or other document 
signed by the Deputy Chairman or Secretary of Lloyd's on behalf 
of the Committee shall be deemed to have been duly signed by and 
shall have the same force and effect in all respects as if it had been 
signed by every member of the Committee. 

(b) See The City of Calcutta (1898), 8 Asp. M. L. 0. 442 (C. A.). 
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ABANDONMENT OF SALVAGE, 
agreements for, 258 — 261. 

by seamen of ships regularly employed in salvage, 260, 261. 
local custom, effect of, 261, 262. 
seamen protected by statute, 258, 259. 

ABANDONMENT OF VESSEL, 

contract of service of officers and crew discharged by, 87, 88. 
entitles officers and crew to rank as salvors, 86 — 88. 
makes it derelict, 61, 62. 
unless temporary, 62. 

ACnON. And see Iir Personam; In Rem, 
for distribution of salvage, 168, 169. 

ADMIBAL, 

of station or fleet, when he can claim salvage, 115. 

ADMIEALTY, OOUET OF. And see Appeal ; Appobtionmbnt; 
Salvage Eewabd ; Value. 
appeals from, 164 — 167. 

apportionment. Court generally bound to make, 169. 
award, no fixed scale of, 127, 128. 

not generally exceeding a moiety, 128. 
re-consideration of, 217. 
constructive assistance not recognized by, 74, 115, 116, 182. 
first salvors favoured by, 185 — 190. 
freight, common law doctrine as to, does not bind, 219. 
jurisdiction of, history of, 50—52. 

in pcurt created by statute, 4, 50 — 52. 
modem statutory provisions as to, 52 — 54. 
interpreted, 54—65. 
lien of salvor made effective by process in rem^ 8. 
lifeboat crews, attitude of Court to claims by, 122. 
salvage, agreement set aside by. Sea Aqbeement. 
Court's treatment of, 8 — 16. 
service. Court's view of, 2. 
ship's agent. Court leans to admission of claims by, 108. 
towage of damaged ships, liberal view of danger in, 24, 25, 264. 
tug under contract of towage, how its claim is regarded by, 107. 

AGENT. See Ship's Agent. 

t2 
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AQEEEMENT, SALVAGE, 

abandonment of salvage, agreements for. See ABANDomCBNT 
OF Saltaqe. 

(a) for amount of reward, what is, 48. 

action under, may be in rem or in personam, 212. 
arbitration, to be decided by, whether owners bound by, 

251, n. 
ayoidanoe of, burden of proof, 226. 
cancellation, 243, 244. 
fraud, 227. 
grounds for, 226 $eq, 
inequitable character of, 231 — 243. 
misstatement or non-disclosure, 226, 227 — 
231. 
binding, whether, on crew of salying ship, 252 — 254, 254 

—256. 
master of salying ship, 254 — 256. 
owners of cargo, 250. 

salyed ship, 247, 248. 
salying ship, 251, 252. 
contribution, in absence of agreement, 211, 212. 
essential, clearness, 226. 

strict proof, 225. 
writing not, 226. 
irrespectiye of success, effect on award where seryioes are 

successful, 110, 163. 
not properly salyage agreement, 48. 
King's ship, whether captain ought to make agreement, 

256. 
life salyage, no reward for, without special agreement 

when no property sayed, 65. 
Lloyd's forms of, 270—274. 
salyors not held to, when, 244—247. 
shipowner liable for whole amount under, 212, 213. 
Buperyening circumstances may release salyors from, 244 

—247. 
to pay master of salyed yessel part of reward, effect on 

reward, 145. 
to saye ship alone, yoid, 145, 227. 

(b) for apportionment of reward, 256 — 262. 
upheld if made honestly, 256, 257. 
when inequitable, set aside, 257, 261. 

AMOUNT OF SALVAGE. And see Salvagb Bewabd. 
agreement may fix, 4, 224 — 262. 
appeals as to, 164 — 167. 
arbitration, whether agreement to refer amount to, binds 

owners, 251, n. 
discretion of Court determines, 127, 128. 
limit of, in practice, a moiety, 128. 
statutory proyisions as to, 52, 53. 
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APPEAL, 

examples of alteration of amounts on, 164 — 167. 
rule as to, 164. 

APPOETIONMENT, 

agreement for, statutory provisions as to, 258, 259. 

when binding, 256—262. 
application for. Court generally bound to apportion on, 169. 

made in two ways, 168, 169. 
to be made promptly, 169. 
between owners and crew, 169 — 174. 

crew may have greater share, 169 — 171. 
owners may have greater share, 169 — 172. 
between separate sets of salyors, 184 seq. 

dispossession of first salyoTe, when justifiable, 

190—200. 
favour shown to first salyors, 185, 188—190. 
misconduct of one set, when it affects the 
other, 200, 201. 
custom as to, when upheld, 261, 262. 
discretion of Court wide as to, 169. 
share of apprentice, 178. 
coastguard, 183. 
crew, 176—178. 

non-nayigating portion of, 180 — 182. 
of priyate ship, not engaged, 179 — 180. 
public ship, not engaged, 182, 183. 
deceased salyor, paid to personal representatiye, 201 
independent salyors, 184. 
Ufeboatmen, 183. 

manager of ship superintending, 176. 
master, 174, 175. 
nayy, officers and men of, 183. 
officers, 176—178. 

nayigating officers treated as rated equally 
with engineers, 176. 
owners, of fishing yessels fayourably treated, 174. 

where salying ship steamship, 171 — 174. 
passengers, 179. 
runners, 178* 

APPBAISEMENT. And see Yalite. 

of property by marshal, costs of unnecessary, 213, n. 

APPEENTICES, 

haye no fixed scale of apportionment, 178. 

AUBimATION, 

agreement to refer to, no bar to jurisdioiion of Gouzt, 226. 

whether master can bind owners by, 
251, n. 

ASSESSMENT OF VALUES, See Yaluk, 
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ASSISTANCE. See Salvage Sbbvioe. 

ASSOCIATES, 

launchers of lifeboat treated as, 121. 

of actual salvors, when entitled to reward, 179 — 182. 

AWAED. See Salvage Reward. 



BOARD OP TRADE, 

may award for salvage of Hfe, 54, 68. 
salvage claim by vessel belonging to, 116. 

BOAT, 

meaning of, 57, 58. 

BOMBAY MARINE, 

salvage claims by ship belonging to, 112. 

BOTTOMRY AND RESPONDENTIA, 

lender upon, not required to contribute, 203. 

when allowed in deduction from value of salved ship, 214. 

BRITISH VESSELS, . 

Hfe salvage, in case of, 52, 54. 

statutory provisions as to, 52. 
services to, by foreign ships, liberally rewarded, 132. 

BRITISH WATERS, 

saving of life from foreign ships in, 52, 54, 63 — 65. 
statutory provisions as to, 52, 54. 



CANCELLATION, 

burden of proof of, 244. 

by consent, avoids a salvage agreement, 227. 

express or implied, 244. 

what is, 243, 244. 

CAPTURE, 

of ship, its effect on officers and crew as salvors, 88 — 91. 

CARGO, 

contribution, as between ship and cargo, 204 — 210. 

when cargo exempt from, 204 — 210. 
life salvage, when cargo-owners liable for, 14, 52, 53, 65, 66. 
meaning of, 58—60. 

personal effects of seamen and passengers excluded, 58. 
salvage agreement does not bind owners of, 250. 
ship's provisions not liable to arrest, 60. 
transhipment or landing of, when a salvage service, 124. 
value of, deductions allowed, 215. 
how assessed, 215—217. 
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CAEQO-OWNEB. And see Oabgo. 

contributioD, when exempt fronit 204 — 210. 

liability of, where eeryicee made neceBsary by fault of cargo, 

210, n. 
life salvage, liability for, 14, 52, 54, 65, 66. 
responsibility of salvor to, how it affects reward, 151 — 153. 
salvage agreement, cargo-owner not bound by, 250. 

CHAETEREIt, 

when entitled to salvage, 75. 
liable for salvage, 203. 

OHAETEE-PAETY, 

allocation of salvage reward tmder, 75. 

responsibilities of salvor under, how they affect reward, 151 — 
153. 

OTEOUITY OF ACTION, 

application of the rule in salvage cases, 77, 210. 

COASTQUAED, 

apportionment to, 183. 
duty of, as to shipwrecked property, 117. 
statutory provisions as to remuneration of, 117. 
when entitled to salvage, 117, 118. 

COLLISION, 

assistance after, statutory provisions as to, 30. 

when a salvage service, 30. 
persons causing, cannot claim salvage, 30, 79, 82 — 84. 
saving or freeing of ship from, a salvage service, 125. 

COMMON LAW, 

courts of, their treatment of salvage, 16—19. 

protect unpaid salvor's possessory lien, 18. 
differs from maritime law as to salvage, 6, 7. 

COMPULSION, 

how it affects a salvage agreement, 131 — 136. 

CONCEALMENT, 

of material fact, avoidance of salvage agreement for, 226, 
227—231. 

CONSOETS, 

when they cannot claim salvage, 84. 

CONSTEUCnVB ASSISTANCE, 

not a ground of reward, 74, 115, 116, 182, 183. 

CONTEACT. And see Agbeement. 

of service of officers and crew, how dissolved, 86 — 90. 
salvor's right to reward independent of, 4, 5. 
services rendered under contract with third parties, salvage 
claim for, 29, 30. 
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CONTEIBUnON, 

assessment in case of salvage of life, 222. 
of cargo, 216—217. 
freight, 217—222. 
ship, 214, 215. 
values, 213, seq. 
cargo may be exempt from, 204 — 210. 

(a) when not benefited, 205—207. 

(b) when shipowner in fault, 207 — 210. 

fault must be actionable, 209, 210. 
rule as to, 202. 

depends on relatiye value of each part, 203, 204. 
exceptions to, 202, 203. 
not confined to legal ownership, 203. 
shipowner often pays whole amoimt, 210, 211. 

liable for whole amount, if no agreement, 212, 213. 
protection of, 21 1. 
where no agreement, each interest severally liable, 211, 212. 

CO-SALVOES, 

launchers of lifeboat treated as, 121. 

salving crew remaining on board, when treated as, 73, 115, 
179—182. 

COSTS, 

incurred by salvors. See Dahaobs ; Losses Aim Expenses. 
refused where salvors have acted improperly, 9, 146. 

COTJNTSr, 

salvage services in body of, jurisdiction over, 60 — 63. 

CBEW, 

of salved ship, entitled to salvage if contract of service dis- 
solved, 85—90. 
how contract of service of, is dissolved, 86 — 90. 
life salvage of, owner's liability for, 66, 66. 
not ordinarily entitled to salvage, 28, 86—90. 
personal effects of, not liable to arrest, 68, 202, 
203. 
of salving ship, apportionment to, 176 — 178. 

not in case of King's ship, 73, 116, 116, 182. 
remaining on board may be salvors, 73, 179, 

180. 
salvage not claimable by, 

(a) if their ship in fault, 82 — 84. 

(b) in case of mutual protection, 84, 85. 
salvage agreement made by master or owners, 

whether it binds, 252—264, 254—256. 
services to ship of same owners, how viewed, 

81,82. 
unaffected by relationship of owners to salved 

cargo, 80. 
or ordinarily to 
salved ship, 80, 81. 
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CUSTOM, 

as to apportionment when inequitable not upheld, 261, 262. 

DAMAGES, 

incurred by salvor, how far considered in award, 162, 163. 
injury to salying ship, when treated as caused by service, 161. 

DANGEB, 

acts of salved treated as evidence of, 27. 

bringing assistance to ship in, a salvage service, 124. 

essential degree of, what is, 21 $€q. 

ignorance may be, 26, 27. 

of pilot may entitle him to salvage, 90 — 96. 

salvor, not essential, 123. 

subject of salvage, essential, 20. 

tug under contract of towage, 97 — 107. 
onus of proof of, 20. 

separate awards where different risks to salved property, 136. 
standing by ship in, a salvage service, 125. 
to life, effect on reward, 133, 135. 

property, effect on reward, 133, 135 — 139. 
towing damaged vessels, liberal view of danger in, 24 seq,, 264. 

DEPRECIATION, 

of salving ship, considered in assessment of reward, 162. 

DEEELICT, 

bringing of, into safety, a salvage service, 124. 
freight in case of, how assessed, 221, 222. 
possession of, salvor's right to, 9, 10, 196. 
reward in cases of, 128, 137—139. 
statutory provisions as to, 10. 
what is, 61, 62. 

DETENTION, 

risk to salvor through, how it affects reward, 151 — 153. 

DEVIATION, 

risk to salvor through, how it affects reward, 151 — 153. 

DISCHABGE, 

of officers and crew may enable them to be salvors, 86, 87. 

DISPOSSESSION OF PIBST SALVOES, 
when justifiable, 190—200. 
without reasonable cause, salvage forfeited by, 144. 

DISTRESS, 

bringing assistance to ship in, a salvage service, 124. 
signals of, statutory provisions as to, 27. 

treated as evidence of danger, 27. 
standing by ship in, a salvage service, 125. 

DUBESS. See Compulsion, 
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*» EMPLOYED " SERVICES. See '* Engaged " Sbbvices. 

ENEMY, 

capture of vessel by, effect on officers and crew, 88 — 90. 
purchase of vessel from, when a salvage service, 125. 
vessel captured by, and deserted, whether derelict, 62. 

» ENGAGED" SEEVICES, 

rewarded, although not successful, 41 — 47. 

EXORBITANT AMOUNT, 

agreement for, will be set aside, 231 — 239. 
demand for, may lessen reward, 147. 

EXPENSES, 

of salvor, included in reward by statute, 54, 155. 
award for, usually in gross, 158, 159. 

where outstanding claims by cargo owners, 160. 
evidence of, how taken, 157, 158. 
law as to, 155—157. 
what expenses considered, 160 — 162. 



FIRE, 

extinction of, on board ship, a salvage service, 125. 

removal of ship or cargo from danger of, a salvage service, 125. 

rescue of life or property from'ship on, a salvage service, 125. 

FISHING VESSEL, 

compensated for loss of earnings and profits of, 162. 
owners of, regarded with favour in apportionment, 174. 

"FLOTSAM," 

what is, 61. 

FOREIGN GOVERNMENT, 

goods of, on private ship, not liable to arrest, 70. 

FOREIGN SHIPS, 

life salvage from, statutory provisions as to, 52, 54, 63 — 65. 
services by, to British vessels, treated liberally, 132. 

FOREIGN WAR-SHIP, 

private goods on board, not liable to arrest, 70. 

FORFEITURE, 

of insurance, considered in estimating reward, 152, 153. 
of reward, resulting from mistake, negligence, or misconduct, 
39, 40, 144—146. 

FORMS, 

of Lloyd's salvage agreements, 270 — 274. 

FRAUD, 

avoidance of salvage agreement for, 226. 
examples of, 227. 
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FREIGHT, 

liable to contribute, 68, 217—222. 
passage money, freight may be, 68 — 70. 
value of, in case of derelict, 221, 222. 

in case of life salvage, 222. 

may be assessed with or apart from cargo, 218. 

where goods carried on from intermediate place, 218 — 220. 

where services end at port of destination, 218, 220. 

where services end at port short of port of destination, 218. 



GOVEENMENT OFFICIALS. See Public Sbrvants. 

GOVERNMENT SHIPS AND STORES, 
not liable to arrest for salvage, 70. 
practice of Government as to, 70. 



HIGH SEAS, 

life salvage from foreign ships on, statutory provisions as to, 

62, 63-^5. 
property on, early recognition of rights of salvor of, 3. 

HIRER, 

of labourers, not entitled to salvage, 73. 
of ship, when entitled to salvage, 75. 



ICE-FLOE, 

extrication of ship from, a salvage service, 125. 

IN PERSONAM, 

action, for sum under salvage agreement, 212, 248 — 250. 
salvor's right of action, 13. 

qualified and limited right, 15, 16. 
statutory provisions as to, 14. 

IN REM, 

action in rem for sum imder salvage agreement, 188, 248—250. 

common law Courts never possessed procedure, 16. 

history of procedure, 8, 9, 11 — 13. 

judgment in rem in salvage action, effect of, 9, n. 

when salved property landed, formerly no process, 51. 

INADEQUACY OP SALVAGE REWARD, 
agreement may be set a.side for, 231 — 241. 

inadequacy must be considerable, 236 — 241. 
supervening circumstances, how regarded, 241 — 243. 

INDEPENDENT SALVORS, 

apportionment as between, 184. 
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INEQX7ITABLE AGBEEMENT, 
avoidance of, 227. 
what is, 231—243. 

INFOEMATION, 

whether a salvage service, 125, 126. 

INSURANCE, 

forfeiture of, considered in estimating reward, 152, 153. 

INTEBEST, 

on amount of salvor's loss or damage not aUowed, 163. 



"JETSAM." 
what is, 61. 

JUDICATUEE ACTS, 

transfer of actions to Admiralty Division under, 18. 

JURISDICTION OF COURT OF ADMIRALTY, 
agreement to refer to arbitration does not bar, 226. 
history of, 11—15, 50—52. 
modem statutory provisions as to, 52, 53. 
interpretation of, 54 aeq. 



KINO'S SHIP, 

whether captain ought to make salvage agreement, 256. 



LABOUR, 

amount of reward affected by, 133. 

without risk, skill, or responsibility, is lowest element, 150, 151 . 

LACHES, 

of salvor may defeat his maritime lien, 8. 

* 

•* LAGAN » OR " UGAN," 
what is, 61. 

LANDING, 

cargo or persons from ship in danger, a salvage service, 124. 

LIEN, 

salvor's, 8. 

abandonment of, 10. 

of shipowner against cargo for salvage, 210, 211. 

origin of, 10. 

protected by Common Law, 18. 

LIFE, 

danger to, effect on reward, 133, 185, 
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LIFEBOAT CREW, 

assooiates of, claim by, 179, 180. 

claims for salvage by, 121. 

launchers, when entitled to reward, 121, 124, n. 

salvage of property by, how regarded, 122. 

shares of, in reward, 183. 

LIFE SALVAGE, 

alone, formerly no reward for, 4, 61. 
Board of Trade may remunerate for, 52, 68. 
contribution in case of statutory provisionB as to, 222. 
freight liable for, 68—70. 
Government stores and ships not liable, 70. 
from British ships, 52, 54. 

foreign ships, 52, 54, 63—65. 
property must be saved to establish claim for, 65, 66. 
reward for, limited to value of property saved, 66. 

property need not have been ** salved," 67. 
shipowner's liability for, 14, 52, 65, 66. 
statutory provisions as to, 52 — 54. 
interpretation of, 54 aeq, 
where no immediate danger, 126. 

LLOYD'S, 

salvage agreements, forms of, 270—274. 

LOCAL CUSTOM, 

as to apportionment, void if inequitable, 261, 262. 

LOSSES AND EXPENSES, 
by depreciation, 162. 
injury, 161. 
loss of profits, 162, 163. 
penalties incurred, 162. 
compensation for, salvor's right to, 155 — 162. 

award for, usually in gross, 158, 159. 
claims for, how treated by Court, 160 — 162. 
law as to, as now settled, 155 — 157. 
statutory provisions as to, 155. 
essential to have been (1) in furtherance of service, 160. 

(2) by performance of service, 160. 
evidence of, how taken, 157, 158. 
interest on, not allowed, 163. 

LUGGAGE, 

of passengers, its liability to arrest, 59, 202, 203. 

MAGISTRATES, 

law as to daims by, 118 — 120. 

MAILS, 

ships carrying, liberally rewarded, 154, 162. 

penalties incurred by, 162. 
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MAHTTIME LIEN. See Lien. 

MARTTTME PROPEETY, 

salvage service confined to, 2, 3. 

MASTER, 

apportionment to, 174, 175. 

discharge of crew by, how it affects salvage claim by crew, 86, 

87. 
of Sing's ship, whether he ought to make salvage agreement, 

266. 
responsibility of, may entitle to special reward, 153. 
salvage agreement made by, whether it binds : 
cargo owners, 250. 
crew of salving ship, 252 — 254. 
owners of salved ship, 247, 248. 
owners of salving ship, 251, 252. 

MATERIAL FACT, 

mis-statement or non-disclosure of, avoidance of salvage 

agreement for, 226, 227—231. 
whether the value of property in peril is, 228 — 231. 

MERCANTILE MARINE FUND, 

remuneration to salvors out of, 52, 68. 

MILITARY SALVAGE, 
meaning of, 1. 

rule as to, contrasted with civil salvage, 72, 73, 115, 116, 182. 
statutory provisions as to reward for, 127, n. 

MISCONDUCT OR NEGLIGENCE, 

exorbitant demand may be misconduct, 147. 

obtruding or excluding other aid may be misconduct, 190, 191, 

195. 
of one set of salvors, when it affects the other, 200, 201. 
of salvor, burden of proof of, 145. 

damage not necessary to reduce reward, 146. 
diminution of reward for, 141, 145. 

extent of reduction, where damage caused, 
147, 148. 
forfeiture of reward for, 39, 40, 41, 144 — 146. 
slight, costs refused for, 9, 146. 

MISREPRESENTATION, 

of material fact, avoidance of salvage agreement for, 227 — 231. 

Mis-statement, 

of material &Lct, avoidance of salvage agreement for, 226. 
what is, 227—231. 

MISTAKE, 

of salvor, effect on reward, 39, 141—144. 
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MOBTGAQEES, 

held to be *' owners/' 64. 

MUTINEEES, 

Eoyal Nayy bound to assist against, 112. 

saying of ship from, by volunteers, a salvage seryioe, 124, n. 



NAVIGATING, 

into safety of a ship in danger or distress, a salvage service, 123. 

NAVY, BOYAL. And see Oonstruotive Assistance. 
apportionment between officers and men of, 183. 
officers and men of, are entitled to salvage, 112 — 116. 
salvage not claimable in respect of ship of, 116. 
services of, must be out^de scope of public duty, 112. 
statutory provisions as to procedure for salvage by, 116. 

salvage reward of, 112, 113. 
written consent of Admiralty necessary, 113. 

NECESSABIES, 

procedure where supplied to foreign ships, 12. 

NEGLIGENCE. See Misconduct. 



OFFENCES, 

statutory, with respect to wreck and salvage, 144, n. 

OFFICEBS AND OBEW, 

apportionment of reward to, 176. 
of the Boyal Navy. See Navy. 

salvage agreement made by master, when it binds, 252 — 254. 

by owners, when it binds, 254 — 256. 
salvors of their own ship, when they can claim as, 85 — 90. 
special rewards to, 176 — 178. 
supplying of, to ship in need, a salvage service, 124. 

OBDEB IN COUNCIL, 

in case of life salvage from foreign ships, 52, 53, 65. 

OWNEB OF CABGO. See CABao-OwNBB. 

OWNEB OF VESSEL. And see Life Salyaob; Afpobtion- 

MENT. 

apportionment to, 169 — 174. 
charterer may stand in place of, 75. 
crew not afiPeoted by disability of, 80 — 82. 
disabled from claiming as salvor, when, 82 — 85. 
fishing vessels, owners of, liberally treated, 174. 
liability of, for salvage of life and property, 14, 52—54, 65, 66. 

where services made necessary by fault 
of owner, 207—210. 
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OWNEE OP VESSEL-H»fi<inMerf. 

liability of, for salvage, where cargo not benefited by service, 

205—207. 
lien on cargo by, for proportion of salvage, 210, 211. 
mortgagees held to be, 64. 

personal service not necessary for reward, 73, 74. 
reward often paid wholly by, 210, 211. 

payable wholly by, where salvage agreement, 212, 213. 
not claimable in case of mutual protection, 84, 85. 

where owner also of salved ship, 76, 77. 
where salving ship in fault, 82, 83. 
right of, to reward, depends upon risk to property, 74, 75. 
risks and responsibilities of. See Risks. 
salvage agreement made by master binds, 247, 248, 251, 252. 
towing steamship, share of owner of, 171, 172. 

PAET-OWNEES, 

of salving, also of salved ship, 77. 

and also of *< wrongdoing" ship, 82, 83. 

PASSAGE-MONEY, 

freight may consbt of, 68 — 70. 

PASSENOESS, 

apportionment of reward to, 179. 

duty of, to work for safety of ship, 110, 111. 

luggage and valuables in custody of ship, as to arrest of, 59, 

202, 203. 
personal effects of, not liable to arrest, 58, 202, 203. 
salvage claim by, usually not allowed, 29, 85. 

when admitted, 110—112. 
salvage of life of, owners liable for, 63. 

PASSENQEE SHIPS, 

services rendered by, favourably regarded, 154. 

to, liberally rewarded, 132. 

PENALTIES, 

incurred by salving ship, compensation for, 162. 

PERSONAL REPRESENTATIVE, 
share of deceased salvor goes to, 201. 

PERSONAM. See In Personam, 

PILOT, 

local Acts for settlement of salvage claims by, 91, n. 

on board salving vessel, claim by, 96. 

salvage claim by, ordinarily not allowed, 28, 90. 

when admitted, 90 — 96. 
statutory penalties imposed on, 91. 

PILOTING, 

ship into safety, a salvage service, 123. 
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PIEATES, 

protection or rescue of ship, cargo, or lives from, a salvage 

service, 124. 
statutory provisions as to reward for recapture from, 127, n. 

PLUNDEREES, 

protection or rescue of ship, cargo, or lives from, a salvage 
service, 125. 

POET, 

of destination. See Oabgo. 
of refuge. See Cabqo. 

POSSESSION, 

retention of, by salvor, 9, 10. 

PEIOEITY, 

of salvor's lien, 8. 

PEOFITS, 

loss of, considered in assessment of award, 162, 163. 

PEOPEETY, 

maritime, salvage confined to, 2. 
preservation of, a salvage service, 2. 

end of a salvage service, 31 — 47. 
some property or interest in property essential, 
15, 47, 65, 66. 
reward for life salvage limited to value of saved, 66. 
such property need not have been ** salved," 67. 
value of. See Value. 

PEOVISIONS, 

of ship not liable to arrest for salvage, 60. 
supplying of necessary, a salvage service, 125, n. 

PEUSSIA, 

provisions of Merchant Shipping Act, 1894, s. 545, extended to, 
65. 

PUBLIC SEEVANTS, 

when entitled to salvage, 28, 112 9€q, 

PUBLIC SHIPS, 

rule as to salvage in case of, 72, 116, 182, 183. 

PUECHASE, 

from enemy of captured ship may be salvage service, 125. 



EAISING, 

sunken ship or cargo, a salvage service, 124. 

RECEIVEE OP WEECK, 
duties of, 10. 

statutory provisions as to remuneration of, 118. 
when can claim salvage, 118. 

K. U 
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BEGISTBAB AND MERCHANTS, 

eyidenoe of salvor's losses and expenses taken before, 157. 

REM. See In Rem. 

RKMTIDTRS OF SALVOE, 8—19. 

EEMUNEBATION. And see Salvage Rewaed. 

of salvors, statutory and official provisions as to, 62—64, 112, 
113. 
coastguard, statutory and official provisions as to, 117. 
Navy. See Navy. 

RETENTION, 

by salvor of salved property, 9, 10. 

REWARD. See Salvage Rewaed. 

RISK. See Danger. 

RISKS AND RESPONSIBILITIES, 

of master as well as owners considered, 163, 164. 
salvors affect amount of reward, 161—166. 
by deviation or detention, 161 — 153. 
in case of passenger, mail, or His Majesty's vessels, 164, 
155. 

ROMAN LAW, 

origin of salvor's right, bow far derived from, 6 — 7. 

" ROYAL " FISH, 

salvage due to those who catch, off British coast, 2, n. 

RTJNNERS, 

apportionment to, 178. 



SAFETY, 

how far essential to support salvage claim, 36. 

SALVAGE, 

agreements relating to. See Ageeement. 
apportionment of. See Affortionment. 
contribution to. See Contribtttion. 
description of salvage service, 2, 3. 
essential ingredients of — 

(a) danger, 20 seq, 

acts of salved evidence of danger, 27. 
examples of necessary danger, 21 — 24. 
ignorance may be danger, 26, 27. 
towing damaged vessels, 24, 25, 264. 

(b) voluntariness, 28 — 31. 

assistance after coUision, whether, 30. 
•ervioes which are not voluntary, 28 — 30. 
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SALVAGE— con<i»u<5d. 
history of, 5 — 8. 
independent of contract, 4, 5. 
law of, convention for unification of, 266 — 269. 
maritime property, salvage confined to, 2, 8. 
meaning of, 1. 
of freight, 68—70. 

government ships and stores, 70. 
life, 63—68. 
remedies of salvor, 8 — 19. 

treatment of, by Admiralty Court, 8 — 16. 
at common law, 16 — 19. 
reward for, how estimated, 127 $eq, 
service, what is, 123 — 126. 
statutory provisions as to, 60 — 54. 

interpretation of, 64 — 62. 
subjects of, 2, 3, 50—70. 
success, generally essential, 31 seq, 

affected by mistake, negligence, or misconduct, 39 — 

41, 144—148. 
agreement for reward irrespective of, 47, 110, 163. 
not necessary when services ** engaged," 41 — 47. 
preservation of some part of res essential, 47. 
who may claim, 71 eeq, 

SALVAGE EEWAED, 

agreement for. See Agreement. 
appeal as to amount of, 164. 

examples of alteration on, 164, 165, 167. 
where Court will not interfere, 166 — 167. 
discretion of Court as to, 127, 128. 
favour shown to salving steamships, 130. 

salvage tugs, 131, 132. 
ingredients and incidents affecting amount of, 132 aeq, 
agreement for reward irrespective of success, 110, 163. 
danger to life, 135. 

property, 135—139. 
labour, 150, 161. 
losses and expenses, 165 — 163. 
misconduct of salvors, 144 — 148. 
risks and responsibilities, 151 — 166. 
skill of salvors, 141 — 144. 
time occupied, 149, 150. 
value of salved property, 139 — 141. 
salving property, 148, 149. 
limit, in practice, a moiety, 128. 
limited to value of salved property, 66. 
principles guiding Court as to, 129 — 132. 
re-consideration of, by Court which fixed reward, 217. 
separate rewards where property exposed to different risks, 
136. 

U3 
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SALVAGE SEEVICE. And eee Admiralty ; Agbbembnt ; 
Danger; Salvage; Life Salvage. 
classification of forms of, 123 — 125. 
constructiye assistance not, 74, 115, 116, 182. 
description of, 2, 3, 123. 
essentials of. See Salvage. 
personal service, 71 seq, 
success. See Success. 
to subject in danger. See Danger. 
voluntariness, 28 — 31, 85 seq, 
information or advice probably is, 125. 
ingredients and incidents of. See Salvage. 
necessary through fault of shipowner, liability of shipowner 
for, 207—210. 
through fault of cargo, 210, n. 
risk to salvors unnecessary, 123. 

SALVAGE, SUBJECTS OF, 

formerly property only, 60, 51. 

now life also, 51, 52. 
freight, 68—70. 

government ships and stores not, 70. 
property confined to maritime property, 2, 3. 
statutory provisions as to, 52, 53. 

interpretation of, 54 seq. 

SALVORS, 

apportionment among, 168 — 201. See Appobtionhent. 
conduct of, 144 — 148. 

misconduct or negligence of. See MiSGOXDxroT. 
remedies of, 8 eeq, 
risk to, not necessary, 123. 
service must be personal, 71 acq, 
charterer may be excepted, 75. 

crew of private ship not engaged excepted, 73, 179, 180. 
crew unaffected by disability of owner or charterer, 80 — 82. 
owner excepted, 73—75. 
owner or charterer by relationship to salved ship or cargo 

may be disabled from claiming as, 75 — 80. 
where neither owner nor crew can claim as, 82 — 85. 
service must be voluntary, 85 seq. 
by coastguard, 117,118. 
lifeboat men, 121, 122. 
magistrates, 118 — 120. 
officers and crew of salved ship, 85 — 90. 
passengers on salved ship, 110 — 112. 
pilot of salved ship, 90—96. 
salving ship, 96, 97. 
public servants, 112 aeq, 
receivers of wreck, 118. 
tugs under contract of towage, 97 — 107« 
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SALVOBS—continued. 

sets of, apportionment between. See Appobtionment. 

authority of one set to bind the other by salvage 
agreement, 251. 
skill of, 133, 141—144. See Skill. 
success of, how far necessary. See SirooESS. 
wrongdoers cannot be, 30. 

SEAMEN, 

agreements for abandonment of salvage by, statutory pro- 
visions as to, 258 — 261. 
apportionment by, 256—258. 
apportionment to. See Appobtionmeztt. 
of the Boyal Navy. See Navy. 
personal effects of, not liable to arrest, 68. 
salvage claims by. See Salvobs. 

SECURITY, 

of shipowner for cargo's contribution, 211. 

SERVICE, 

contract of, of officers and crew, how dissolved, 86 — 90. 

SERVICES. SeeSALYAOE; Salvobs. 

SHIP, 

abandonment of, discharges officers and crew, 87, 88. 

entitles officers and crew to be salvors, 86 — 88. 

makes ship derelict, 61, 62. 
capture of, its effect on position of crew, 88 — 91. 
contribution as between cargo and, 204 — 210. 
government ship not liable to arrest for salvage, 70. 
in distress, what is, 93—96. 

injury to salving, when treated as caused by service, 161. 
life salvage, when ship Uable for, 65 — 68. 
meaning of, 55—58. 

of Royal Navy, salving, no salvage claim in respect of, 116. 
owner of. See Owneb of Vessel. 
provisions of, not liable to arrest for salvage, 60. 
salvage services to, 123 — 125. 
value of, how assessed, 214, 215. 

SHIPOWNER. See Owneb of Vessel. 

SHIP'S AGENT, 

Court's attitude to claims by, 108 — 110. 

reward reduced by agreement to remunerate or indemnify 

agent in any event, 110. 
salvage claim by, not ordinarily admitted, 28, 85. 

rule as to, 108. 

SHTPWRECKED PERSONS, 

rescuing of, when not a salvage service, 126. 
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SIGNALS OF DISTRESS, 

ambiguous signals treated as, 27. 

statutory provisions as to liability of master showing, 27. 

SKILL. 

of salvors, effect on reward, 133, 141 — 144. 
required by Court, 141—143. 
want of, burden of proof of, 14d. 

damage not necessary to reduce reward for, 146. 
reward forfeited for, 144. 

reduced for, 141, 145, 146. 
reduction where damage caused, 147, 148. 
slight, costs refused for, 146. 

SPECIE, 

contribution where part of cargo was, 204. 

STANDING BY, 

after collision, whether a salvage service, 30. 

by lifeboat, when crew may claim salvage for, 121. 

ship in danger or distress, a salvage service, 125. 

STEAMSHIP, 

custom as to sailing ships, whether applicable to, 84, n. 
owners of salving, share in reward of, 74, 130, 131, 171 — 174. 
towage of disabled vessel by, 24, 25, 264. 

STRANDED SHIP, 

floating, a salvage service, 124. 

SUCCESS, 

agreement for payment irrespective of, may be justified, 47, 48. 

effect of, on award, 110, 163. 
essential generally, 31 8€q, 

not necessary where services *' engaged," 41—47. 

ship must be brought into greater comparative safety, 

36—39. 
sufficient if claimant contributed to safety, 32 — 36. 

SUNKEN SHIP OR CARGO, 
raising, a salvage service, 124. 



TIME, 

expended in salvage service affects amount of reward, 138. 
not very material element, 149, 150. 
resulting in loss or expense, compensation for, 150. 

TOWAGE. See Tuo tjnder Contraot of Towage. 
of damaged vessels, 24, 25, 264. 
of ship in danger, a salvage service, 128. 

TRANSHIPMENT, 

of cargo or persons from ship in danger, a salvage servioe, 123. 
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TEANSPOET, 

hired by Gbyemment, whether liable to arrest, 70. 

TUG, 

maintained for salvage seryices, liberally rewarded, 131, 182. 
under contract of towage : 

Court's attitude to salvage claims by, 107. 
duty of, to stand by tow if in danger, 101 — 104. 
salvage, not ordinarily entitled to claim, 28, 85. 

principles governing tug*s right to, 97 — 107. 
where danger caused by tug, no salvage, 105. 
services of, where treated as salvage ab initio, 106, 107. 
tow indemnified by tug where danger caused by tug, 106. 
unless tow guilty of contributory negligence, 106. 



UNDERWEITEE, 

hardship on, where gross sum awarded to Lndude losses and 

expenses, 159. 
of salved vessel refused apportionment in respect of life salvage 
apart from salvage of vessel, 223. 

UNSKILFULNESS. See Skill. 



VALUE, 

assessment of, how made, 213 seq, 
of cargo, 216—217. 
freight, 217—222. 
ship, 214, 215. 
misstatement of value of property, whether it affects salvage 

agreement, 228—231. 
of cargo on board salving ship, 151 — 155. 

property employed in salvage service, 132 — 135, 148, 149. 
property salved, 132—135, 139—141. 

VESSEL. See Ship. 
meaning of, 55—58. 

VOLUNTAETNESS, 

essential ingredient of salvage, 28 — 31, 85 aeg. 

WEECK, 

bringing into safety of, a salvage service, 124. 
removal of, when dangerous, a salvage service, 125. 
what is, 2, 3, 60, 61. 
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